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EXECUTIVE SUMMARY

1
BACKGROUND

The National Credit Regulator and Business Enterprises at the University of
Pretoria entered into an agreement, in terms of which, desk and empirical
research into the incidence and impact of debt counselling challenges was to be
conducted. The research was carried out during the period January to April
2009 by the Law Clinic of the University of Pretoria in collaboration with the
University’s Bureau for Statistical and Survey Methodology (Statomet).

2
OBJECTIVES OF THE INVESTIGATION

The objective of the investigation was “to conduct an assessment of the
reasons for debt restructuring not being achieved and applications not being
finalised by Magistrates’ Courts and identify the parties responsible for the delay

or preventing the finalisation of cases and the approach followed”.

3
SCOPE OF THE STUDY

The report was to include (but not necessarily limited to) the following:

e The extent and degree to which credit providers are reneging on
agreements reached with debt counsellors as part of industry initiatives to
facilitate effective resolution of debt counselling cases, including implications
for the consumer and the industry.

e The level of co-operation with debt counsellors and potential non-
compliance with the Act, including:

o The extent to which credit providers are complying with requests for
issuing debt counsellors with a certificate of outstanding balance. In
particular, the length of time this takes and the impact of this on the
process as a whole, including the impact on consumers.
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o The co-operation by banks, in particular to requests to furnish debt
counsellors or consumers with copies of credit agreements when
called upon to do so in cases where consumers do not have copies of
their agreements.

o The response by credit providers in general and banks to notification
of consumers’ applications for debt review.

e Other aspects that were dealt with included:

O

O

O

Set-off (“money grabbing”).

Failure by banks to stop debit orders when requested to do so.
Incidences on enforcement whilst consumers were under debt
counselling.

Incidences of termination.

Incidences of legal action after the lodging of an application in the
Magistrate’s Court.

e Based upon a review of selected cases, a report on the attitude of major
credit providers, with special attention to banks, and their responses when
debt review cases are brought before Magistrates’ Courts.

e Communication, or lack thereof, between different mono lines (product
houses) within banks and the impact this has had on consumers and the
industry in general.

e Generally assess levels of case resolution, cases that are successfully dealt
with in courts and reasons therefore, applications that have been refused
and reasons therefore and quantify:

o The number of cases affected and the potential loss for the banking
sector.

o The actual and potential loss for consumers (e.g. through
repossession of houses and cars).

As will more fully appear from the report, additional matters were also
investigated and reported on. Some of the aspects mentioned above, could not
be investigated and reported on as a result of lack of information, sample sizes
being too small to warrant valid inferences, or the research team not being able
to find evidence corroborating anecdotal “evidence”.
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4
PROJECT APPROACH

The study comprises of and the report is divided into the following sections:

o Legislative framework

o Selected case studies

o Qualitative and Quantitative survey
o Recommendations

4.1

Legislative framework

The legislative framework was researched with reference to relevant legislation,
reported and unreported court cases as well as academic and other
publications. The aim of this part of the research project was to investigate and
to report on the formal debt counselling process introduced by the National
Credit Act and Regulations as well as agreements reached between various
role players in the credit industry (the so-called work stream agreements). In
this regard, the office of the debt counsellor, the debt review process as well as
other related problematic issues were investigated. The purpose was to identify
possible shortcomings of legislation pertaining to the debt review process which
causes the lack of legal certainty and which contributes to the apparent
ineffectiveness of the debt counselling process. Although the work stream
guidelines are to be welcomed for their attempt to find a solution for these
problems, the research team was of the view that the current situation is still not
desirable. Many credit providers and debt counsellors did not form part of the
work stream processes and therefore cannot be bound by these agreements.
The NCR’s application to the High Court for a declaratory order may shed some
light on the problems currently experienced, however, it is submitted that the
best solution is, for the legislator to address these shortcomings in order to
bring about a proper and effective debt review process. Proposals for the
amendment of provisions of the NCA and certain regulations were made in
respect of the following issues as set out more fully in Chapter 2:
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o The requirements pertaining to the education, experience and
competence of debt counsellors.

o The issue as to whether the High Court or the Magistrate’s Court has the
powers in terms of section 85 if a finding in the High Court is made that a
consumer is over-indebted.

o A new Form 16 which would assist debt counsellors in obtaining
sufficient and correct detail from the clients and better inform their clients
of the debt review process.

o The fees that may be recovered by debt counsellors and the amendment
of section 86(3) to provide for the possibility that credit providers could
also bear some of the debt counselling costs.

o The amendment of section 86(2) by substituting the words “section 129”
with “section 130”.

o The type of information a credit provider is required to provide to the debt
counsellor pursuant to a request in terms of regulation 24(3) for
verification of information provided by the consumer.

o Amendment of section 86(8) to include the instance where a
recommendation is made by the debt counsellor in terms of section
86(7)(c) and to specifically provide for the obtaining of a consent order
when a debt restructuring proposal is accepted by all credit providers.

o The procedure to be followed in court when a matter is “referred” to the
Magistrate’s Court because the consumer and credit providers could not
reach consensus on a debt restructuring proposal as well as related
issues, such as the jurisdiction of the court to entertain debt review
matters, the person who should approach the court and the issue of
notification regarding the eventual hearing for debt re-arrangement.

o Amendment of sections 86(7)(c) and 87 to provide for the possibility that
the court could enforce a discharge of a part of the consumer’s debt
obligations.

o With regard to the debt counselling payment distribution system, issues
such as the appointment of PDA’s by the court as well as the registration
and monitoring of PDA’s by the NCR.
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o The process to be followed when a consumer or the debt counsellor
withdraws from the debt review process.

o A new provision in terms of which the court, on application by the
consumer, may relieve the consumer from the disabilities resulting from
debt-rearrangement.

4.2
Selected case studies

A number of case studies were undertaken and reported on. The following
issues were identified:

4.2.1
Reneging on the work stream agreement regarding court procedures

The research team found that one of the main causes leading to the non-
functioning of the debt counselling process, flowed from a breach of the work
stream agreement reached between major credit providers and a number of
debt counsellors regarding the court procedure. To illustrate the non-
compliance by credit providers the research team quoted from affidavits filed by
duly authorised representatives of major banks. The research team identified a
breach in respect of the various issues on which agreement was reached.
These issues included the following:

e Geographic jurisdiction.

e Monetary jurisdiction.

e The procedure for referring debt review matters to court where the consumer
was found to be over-indebted.

¢ |Interest rate reductions.

e Particularity of consumers’ founding affidavits and availability of
documentary proof.

e Service of application.

Apart from non-compliance by credit providers, the research team also found
evidence of non-cooperation and non-compliance with the Act, Regulations and

work stream agreement by debt counsellors. This appeared to be the result of a
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lack of knowledge and experience in some cases, but in other instances a
deliberate retaliation in response to what is perceived by some debt counsellors
as a lack of good faith by credit providers. Cases where unacceptable proposals
were provided to credit providers or no proposals were sent to credit providers

were reported on.

4.2.2
Non-compliance with the regulations and work stream agreement
regarding financial information

The research team has come across numerous cases where problems were
experienced with the so-called “certificates of balance” (COBs) that:

e Failed to provide all the required information.

e Were not legible.

e Contained particulars of accounts not belonging to the relevant consumer.

e Failed to disclose all credit agreements which the consumer concluded with
the particular credit provider.

4.2.3
Negligent mistakes

Apart from mistakes regarding the content of COBs, negligent mistakes
pertaining to the procedure and process were also encountered. These

included:

¢ Notices addressed to the wrong debt counsellor.

e Mislaid Form 17.1’s that could be proof to have been faxed to credit
providers.

e Acceptance of terms which do not correspond with the terms actually
proposed by the consumer.

e Counter proposals with incorrect interest rates.

¢ Counter proposals with higher interest rates than quoted in the COBs.

e Termination of the debt review process before the required 60 business
days have lapsed.

22



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

e Termination of the debt review process after notice of court application was

given.

4.2.4
Other findings

Other findings pertaining to credit providers’ non-cooperation in the process of
debt review included the following:

¢ |nordinate long time for replying to proposals.

¢ Reply to proposals after termination by debt counsellors.

e Declining of proposals even though the counter proposal’s repayment term
is longer than the proposed term.

e Alleging the exclusion of vehicle financing agreements from debt review on
the basis of it being “rental agreements”.

e Whilst much has been made of the qualifications and training of debt
counsellors the qualifications and training of bank officials should also be
addressed.

4.2.5
Payments

o Payment distribution agencies

The research team came across numerous examples of problems encountered
with the collection, distribution, payment and acceptance of monthly payments.
However, it was decided not to elaborate on these as it is dealt with in a report
authored by Marlene Heymans (“Blockage in payment distribution — An
investigation into the mattes that influence the effectiveness of payment
distribution in the debt counselling system”). It is suggested that this report

should be read in conjunction with the present report.
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o Non-payment by consumers whilst entering debt counselling /
“payment holidays”

The reasons for non-payments can be the result of credit provider’s refusal to
stop debt orders or settle. Further debt counsellors failure to inform consumers
of the need to maintain payments, misrepresenting the effect of non-payments

and consumers abusing the process or the inherent nature of the process itself.

5
QUANTITATIVE AND QUALITATIVE SURVEYS

5.1

Data Set A:

Perceptions of and experiences with credit providers regarding their
compliance with NCA, industry agreements and service levels

A total of 300 consumer applications for debt counselling, ranging from the last
quarter of 2007 to the first quarter of 2009, obtained randomly from the offices
of seven debt counsellors were perused and analysed. This represented 3 288

credit agreements.

The credit industry demographics in respect of these applications were as

follows:

Table 4, Chapter 4: Demographics of credit industry

Industry a';l:;?:;,?t; Percentage

Major banks 1724 52.43%
Retailers 670 20.38%
Other credit providers (MFC, SA

Home Loans, smaller banks 476 14.48%
Micro lenders 230 7.00%
Service providers 141 4.29%
Others (e.g. private loans) 47 1.43%
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The demographics according to credit type / product are summarised below:

Table 6, Chapter 4: Demographics according to credit type / product

Credit Type
Cumulative | Cumulative
Frequency | Percent | Frequency Percent

Credit Card 675 20.53 675 20.53
Home Loan 167 5.08 842 25.61
Micro Loan 230 7.00 1072 32.60
Other debts 179 5.44 1251 38.05
Over Draft 201 6.11 1452 44.16
Personal Loan 562 17.09 2014 61.25
Retail 886 26.95 2900 88.20
Service 141 4.29 3041 92.49
TV License 6 0.18 3047 92.67
Vehicle Financing 241 7.33 3288 100.00

The data obtained was classified and analysed to report on the following:

Average time from date of request for COB to date of response

Per industry

Per major bank and credit provider

Per major retailer

Per major micro lender
Per quarter (4™ 2007 — 15! 2009)

O

Banking industry

Per quarter (4™ 2007 — 11 2009)

O

O

O

Absa

Direct Axis
FNB

Nedbank
Standard Bank
WesBank
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o Per credit type

o Credit cards
o Personal loans
o Vehicle financing

Incidence of no reply to requests for COBs

o Banking industry per bank

o Banking industry percentage of COB received: quarterly analysis
o Retail industry per credit provider
o Micro lending industry per credit provider

Average time from date of proposal to date of response

o Per industry
. Per major bank
o Per major retailer

Average time from Form 16 (application for debt counselling) to COB
request

. Per debt counsellor

Average time from application for debt counselling to date of proposal
sent

o Per debt counsellor

Average time from date of application for debt counselling to date of
receipt of response to proposal

. Per debt counsellor

Time line indicating average days in debt review process
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5.2

Data Set B:

Debt counsellors’ perceptions of and experiences with credit providers,
consumers and the debt counselling process

64 debt counsellors representing 10.46% of registered debt counsellors at date
of commencement of the study, were interviewed. The methodology employed
can be described as non-scheduled structured telephonic interviews during
which fixed questions were put to the debt counsellors.

The responses to these questions were then grouped and quantified in order to

report on the following:

o Perceptions of and experiences with credit providers regarding
compliance with the NCA, work stream agreement and service level
agreements.

o Debt counsellors’ level of trust of debt counsellors regarding credit
providers and consumers.

o Perspectives on the debt counselling process itself.

A further set of questions were asked to gather information regarding debt

counsellors practice, procedures and success rate.

5.2.1
Limitations

Regarding Data Set A, the limited size of the sample for certain credit providers,
some types of agreements and credit products made some data unusable or
cast doubt on the reliability of possible findings. These were either discarded or

suitably qualified.

Regarding Data Set B, a specific question was formulated in such a way that it

was open to different interpretations and therefore discarded.
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5.2.2
Findings

All the findings are set out in Chapter 4 of this report. The most important

findings were as follows:

In the graphs following hereunder, the top line indicates the upper confidence limit, the
bottom line the lower confidence limit and the dot represents the average response
time. The closer the top and bottom lines are to each other, the more accurate the data

is.

5.2.2.1 Turnaround time COB request to response received

Analysing the period stretching from the 4™ quarter 2007 to the 1% quarter of
2009, credit providers in general did not furnish the required information within
the 5 day period prescribed by regulations 24(4) of the Act.

\ \ \ \ \ \
Bank Credit Provider Micro Lender Other Retail Services

Industry

Figure 1, Chapter 4: Industry turnaround time from Form 17.1 sent to date COB received

In the case of the major banks and SA Home Loans (mortgages) the average
time period ranged from 6 business days to 20 business days which is well

outside the 5 day period.
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Absa Direct Axis FNB Nedbank SA Home Loans Std Bank Wesbank
Banking industry

Figure 2, Chapter 4: Banking industry turnaround time from Form 17.1 sent to date COB
received

The position is similar in the case of the retail industry, with averages ranging
from 8 to 25 days.

30

20

\ \ \ \ \
8 9 11 14 17

Easton-Berry Edcon Ellerines JDG Trading Mr Price

Retailer industry

Figure 3, Chapter 4: Retailer industry turnaround time from Form 17.1 sent to date COB
received
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The same applies in the case of micro lenders, with an average of 19 business

days.

There are no significant differences as per credit type — again non-compliance
with the 5 day period is evident throughout.

However, on a quarterly basis the trend in general, with a few notable
exceptions, has been an improvement in response time as can be seen from

the graph hereunder. The results of the 1%

quarter of 2009 must be viewed with
caution. Only cases where replies were received were recorded. Cases of non-

reply or replies received after the recorded dates will extend the average period.

L]Illlt

2007 2008-q1 2008-q2 2008-q3 2008-q4 2009-q1

a

Figure 5, Chapter 4: Quarterly analysis banking industry turnaround time from Form 17.1 to
date COB

In general COBs are getting closer to the 10 day period but are still outside the
5 day period.
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5.2.2.2 No answer to request for COB
The research has shown a very high percentage (25%) of no response received

to a request for COBs by debt counsellors.

Time and financial constraints prevented the research team from embarking on
a thorough investigation with regard to the reasons for this situation (forensic
type of investigations would be needed for this). It appears that both debt
counsellors and credit providers are responsible for this state of affairs. The
research team came across cases where the requests for COBs were sent to
wrong credit providers, wrong fax numbers or with insufficient detail to enable a
credit provider to respond. Likewise, the research team came across instances
where COBs were sent to the wrong debt counsellor or containing mistakes or
omissions that made them unusable (see the cases reported on in Chapter 3
above).

5.2.2.3 Rate of response to proposals

Out of the 3 288 credit agreements reviewed, only 1 493 were included in
proposals sent. With regard to the 1 493 agreements addressed in proposals,
only 350 responses were received. The average response time varies from 20

to 36 business days.

Response Received
350

Proposal Sent
1493

Figure 22, Chapter 4: Total accounts recorded, total proposals sent and total responses
received
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There is increasing evidence that the lack of response, predominantly negative
responses, and the long time it takes to respond, have led debt counsellors to

refer matters to court without sending proposals to credit providers.

5.2.2.4 Time from when consumer applies for debt counselling to date
of request for COB

Four of the seven debt counsellors whose files were perused, sent the 17.1
form within 5 business days as required in terms of the Regulations. The other
three had an average of 8, 12 and 20 business days in this regard.

20

| | | | |
2 B 4

A B C D

Debt Counsellor

Mo,
Mo -
(RN

Figure 25, Chapter 4: Turnaround time from Form 16 to date Form 17.1 sent
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5.2.2.5 Time from date of application (Form 16) to date of proposal sent

Here reliable data in respect of six debt counsellors was obtained. The average
in this regard was 58 days. Three of the debt counsellors sent proposals within
40 business days. One’s proposals were sent within 60 business days and the
remaining two sent their proposals well outside the 60 day period.

Debt Counsellor

Figure 26, Chapter 4: Debt counsellors: Form 16 signed to date proposal sent
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5.2.2.5 Time from date of application (Form 16) to date of receipt of
response to proposal

The average time from the date when a consumer applies for debt counselling
to the date of receipt of a response to a proposal is 80 days. This exceeds the
60 day period after which a credit provider may terminate in terms of section
86(10) of the Act.

160
150
140
130
120 @
110
100
90
80
70
60 ]
50
404
30 1
20 1

Debt Counsellor

Figure 27, Chapter 4: Turnaround time from date Form 16 signed to date response received on
proposal

5.3
Information on debt counsellors’ practice, procedures and success rate

5.3.1
Findings

Regarding the rating of credit providers by debt counsellors in respect of the
supply of financial information (COBSs), in terms of faster or slower than industry

average, it was clear that perceptions differ.

Only three credit providers, namely MFC, Mr Price and Nedbank were rated
faster than average by the majority of debt counsellors. Standard Bank and
Ellerines were rated slower by more debt counsellors whilst other credit
providers were rated average by most debt counsellors.
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5.3.1.1 Copies of credit agreements
77% of debt counsellors in this sample had requested copies of credit
agreements at some stage.

Of these only 28.50% indicated receipt of these contracts within 2 weeks. The
remaining 71.50% indicated:

o 24.50% within one month

o 10.00% within 2 months

o 12,50% longer than 2 months
o 24.50% never

14
12
10
8
6
4
2
0 - ‘ ‘
Within 5 Within two Within one Within two Longer than two Never
business days weeks month months months

Figure 31, Chapter 4: lllustrating time period for credit providers to supply a copy of the
consumer’s credit agreements
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5.3.1.2 Stopping debit orders upon request
Debt counsellors expressed frustration at the unwillingness or inability of banks
to stop payment per debit order when requested to do so. 78% of debt

counsellors indicated problems in this regard.

022%

OYes MENo

Figure 32, Chapter 4: lllustrating how many Debt Counsellors experiencing credit
providers stopping debit orders upon request
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5.3.1.3 Experiencing problems with banks in applying “money
grabbing” / set-off

62% of debt counsellors interviewed indicated that they had experienced
problems with credit providers using set-off.

OYes MENo

Figure 33, Chapter 4: Percentage of debt counsellors experiencing problems with “money
grabbing” / set-off

Table 34, Chapter 4: With which banking institutions Debt Counsellors are experiencing
problems with “money grabbing” / set-offs

Credit provider Number of DCs Percentage
First National Bank 26 40.63%
Absa 25 39.06%
Nedbank 17 26.56%
Standard Bank 15 23.44%
Others 6 9.38%
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Absa FNB Nedbank  Standard Bank Other

Figure 34, Chapter 4: lllustrating with which banking institutions debt counsellors are
experiencing problems with “money grabbing”

5.3.1.4 Grounds for opposing applications
The finding as per case study in Chapter 3 was confirmed by debt counsellors,
with nearly one of two banks opposing on grounds of geographic jurisdiction

and nearly one out of four, on monetary jurisdiction.

Although it was agreed to in the work streams that court applications would not
be opposed on these grounds, it seems that credit providers use these
loopholes in the Act to their benefit as the debt review cases can then not be

heard on its true merits.

The purpose of the work streams was to agree upon a suitable court application
that was to everyone’s advantage. Credit providers and debt counsellors
appreciated the fact that certain issues were not addressed and that no proper
legal process for debt review was provided for in the Act. It is submitted that the
exploitation of the shortcomings of the Act by credit providers for their own
benefit is contrary to the Act which required credit providers to participate in
good faith in the process of debt review. Moreover, this conduct often leaves the

bona fide consumer in more debt than before.
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Figure 37, Chapter 4: Reasons advanced by credit providers in opposing applications to court
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5.1.3.5 Rating credit providers for service delivery
Mr Price, Easton-Berry, WesBank, Direct Axis, Ellerines, FNB and Nedbank

were rated positively by the majority of debt counsellors, while all the other
credit providers received negative ratings.

Standard Bank, SA Home Loans, JDG Trading, Edcon and others (micro
lenders) were specifically rated negatively.

Figure 38, Chapter 4: Rating of credit providers by debt counsellors for service delivery
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5.1.3.6 Trust levels

The National Credit Act requires all consumers and credit providers to act in
good faith in the review and negotiation process. Debt counsellors were asked
whether credit providers, in their experience, were acting in good faith in the
debt review process. Rather than just to elicit a simple “yes” or “no”, they were
informed that they could indicate the percentage of credit providers that acted in
good faith or not. An answer that 60% of credit providers were acting in good
faith would lead to a 0.6 added to the “yes” column and a 0.4 added to the “no”
column. The lack of trust by debt counsellors of credit providers is clearly
illustrated in the graph hereunder.

Based on percentage ratings, bad faith recorded 61% and good faith, 39%. This
is a disturbing finding as acceptance of the bona fides of the other party in

negotiations would seem to be a prerequisite for meaningful negotiations.

There seems to be disillusions with consumers as well, although not to the
same extent as with credit providers. There is a 35% recording of bad faith on
the part of consumers.

39%

61°/0
65%

O Good faith @ Bad faith O Good faith  mBad faith
Figure 39, Chapter 4: Percentage of credit Figure 40, Chapter 4: Percentage of
providers acting in good / bad faith according consumers acting in good / bad
to debt counsellors according to debt counsellors
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In spite of the challenges experienced in the debt counselling process the vast
majority of debt counsellors (91%) still regarded the process as an effective

debt relief measure.

9%

91%

O Effective B Not effective

Figure 41, Chapter 4: Percentage of debt counsellors indicating whether debt review
process is an effective debt relief measure
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5.1.3.7 Major obstacles in the debt review process

The major obstacles were listed by debt counsellor respondents with credit
providers not cooperating (72%) again heading the list. This was followed by
insufficiency of the Act and Regulations (53%); consumers not cooperating
(36%) and incompetent debt counsellors (27%).

50
45
40
35
30
25
20
15
10

5

0 T T T

Consumers not co- Credit providers not  Incompetent debt Vagueness/ Other
operating co-operating counsellors insufficiency of the
Act/Regulations

Figure 42, Chapter 4: The main obstacles in the debt review process according to debt
counsellors
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5.1.3.8 60 day period sufficient / not sufficient

59% of debt counsellors indicated that the 60 business day period was not
sufficient. The main reasons advanced by debt counsellors being non-
cooperation of credit providers (46.67%), or the process in general requiring a
longer period (36.67%). The remaining 16.66% cited problems experienced with

obtaining information from consumers as reason.

1%

59%

O Sufficient B Not sufficient

Figure 43, Chapter 4: Time limit of 60 business days for completion of debt review is sufficient /
not sufficient

77% of debt counsellors interviewed indicated that they do send out reminders

to credit providers not complying, whilst 23% indicated that they do not.

23%

7%

OYes ENo

Figure 45, Chapter 4: Debt counsellors sending reminders upon non-receipt of COB in
prescribed period
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All of the 64 debt counsellors interviewed used software packages in drafting
proposals. Of these, seven debt counsellors had developed their own system,
whilst the others made use of:

. 27  Care

. 18  Debtpro

. 7  Octogen

. 5  Other systems

5.1.3.9 The non-standardised programmes used, led to different
formulas and results

A set of facts presented to debt counsellors employing different systems
showed huge differences and formats of proposals (ranging from 2 to 40
pages). The choice of a specific debt counsellor and more importantly, the use
of a specific software program could lead to acceptance or rejection of a
proposal. The set of facts and different proposals are included as addenda to
this report and summarised in Chapter 3.

6
CONCLUSION

The overall impression of the research team is that:

o The Act and Regulations are inadequate in regulating the debt
counselling process and needs to be amended and supplemented.

o The credit providers have largely reneged on the industry agreements
and have fully exploited the lacunae in the Act, thereby preventing debt
counselling proposals to be heard on the merits by courts.

o Consequently debt counsellors have also increasingly made themselves
guilty of not adhering to the work stream agreement.

o Credit providers and debt counsellors are not able to keep to the time
limits as set out in the Act and Regulations, resulting in the 60 day
period not being attained.

o A lack of trust in the bone fide of credit providers exist.

45



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

o Some debt counsellors and some employees of credit providers lack the
skills and knowledge to perform effectively and efficiently, leading to ill
informed proposals and actions.

o The use of different software packages and non-adherence to work
stream agreement formulas influence the contents and scope and
eventual acceptance of rejection of proposals.

o The situation has changed for the worse as various problems with PDA
systems, (emanating from consumers, debt counsellors, credit providers

and the PDA’s themselves), have been identified.

7
RECOMMENDATIONS

Recommendations are found in Chapter 5 of the report.

46



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

CHAPTER 1 : INTRODUCTION

1.1
BACKGROUND

The National Credit Regulator (NCR) was established as the regulator under
the National Credit Act 34 of 2005 (the Act) and is responsible for the regulation
of the South African credit industry. It is tasked with carrying out education,
research, policy development, registration of industry participants, investigation

of complaints and ensuring enforcement of the Act.

BE at UP (Pty) Ltd (BE@UP) is an enterprise established by the University of
Pretoria in 2000 as a structure for the development of campus enterprises that
acts as the intermediary between the business world and the pool of
multidisciplinary resources at the University. It provides consultative and
commercial contract research services to the private and public sector.

UP Law Clinic, comprising of attorneys, candidate attorneys and administrative
personnel, forms part of the Law Faculty of the University of Pretoria. The Law
Clinic provides clinical legal education and experiential training opportunities to
final year law students as well as to candidate attorneys. It offers a wide array of
legal services to indigent clients. Since 2001, the Law Clinic has participated in
various debt relief projects with the primary objective of assisting over-indebted
consumers. The Clinic runs a small debt counselling unit and is the principal
presenter of the NCR accredited course for aspirant debt counsellors. Members
of staff have lectured, published and presented papers on various aspects of
the National Credit Act, both in South Africa and abroad.

Statomet is a bureau at the University of Pretoria that focuses on the scientific

design and management of research.

-
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1.2
PROJECT APPROACH

The study comprises of and the report is divided into the following sections:

1.21
Literature framework (Chapter 2)

e The formal debt counselling process, introduced by section 86 of the
National Credit Act and Regulations to the Act as well as credit industry
agreements reached between various role players, are reviewed.

e The general civil procedure relating to applications to the Magistrate’s Court
is examined.

¢ Relevant legislation, case law, as well as academic and popular articles are
researched and reported on.

e Recommendations for amendment of the Act and Regulations are made.

e This part of the study is presented in the format of an academic article.

1.2.2
Selected case studies (Chapter 3)

A number of case studies are researched and reported on regarding the

following:
o Reneging on the work stream agreement by credit providers
o Non-compliance with the Act, Regulations and Work Stream Agreement

by debt counsellors
o Problems associated with financial information
o Negligent mistakes
o Other findings
o PDA payments

1.2.3
Quantitative and qualitative surveys (Chapter 4)

Two data sets are analysed and reported on. Data Set A comprises 300
applications for debt counselling, representing 3 288 credit agreements. It
addresses the following:
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Average turnaround time from date of request for COB to date of
response.

Cases of no reply to requests.

Turnaround time.

Average time from Form 16 (application for debt review) to COB request /
Form 17.1 sent.

Average time from date of application to date of response received to
proposal.

Average time from application for debt counselling to date of proposal
sent.

Data Set B comprises the responses of 64 randomly selected debt counsellors

to questions put to them during non-scheduled structured telephonic interviews

and addresses the following:

1.3

Perceptions of and experiences with credit providers regarding
compliance with the NCA, work stream agreement and service levels.

Levels of trust of debt counsellors regarding credit providers and

consumers.
Perspectives on the debt counselling process itself.

Information on debt counsellors practices, procedures and success rate.

RECOMMENDATIONS

On the basis of literature studies, case law reviews and survey results, a

detailed analysis and evaluation of the situation is compiled. A number of

recommendations are suggested in Chapter 5.

1.4

METHODOLOGY AND LIMITATIONS

The methodologies followed and the limitations experienced are discussed

throughout the report where applicable.
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CHAPTER 2 : LEGISLATIVE FRAMEWORK

2.1
INTRODUCTION

Releasing its consumer credit records report, the National Credit Regulator
(NCR) pointed out that nearly half of the 17.57 million credit-active South
Africans had “impaired records” in December 2008. This “impaired records”
figure rose by 4% when compared to the quarter which ended in December
2007.' Further statistics® show that to date, just over 42 000 consumers have
applied for debt review in terms of section 86 of the National Credit Act (NCA),?
however, less than 1600 cases have managed to proceed through our courts.
Consequently, many consumers are denied the protective measures afforded
by the Act.

It should be clear that the success of debt counselling and the debt review
process depends on a positive working relationship between the over-indebted
consumer, credit providers and debt counsellors who must act as intermediaries
and aim to strike a balance between the different role players’ conflicting needs
and interests.* This challenge has been explained as follows:®

“On the one side is a consumer who is over-indebted but does not want to accept that
he is living beyond his means and will have to reduce expenditure, and on the other
side is an average of 13 credit providers who all want their money.”

The fact that only 1600 out of a possible 42 000 debt review cases have
proceeded through our courts indicates that the debt counselling process is not
functioning effectively and the question arises, as to whom of the role players

and to what extent they are responsible for the ineffectiveness.

" Legalbrief Today (25 March 2009).

* Provided by the NCR.

? 35 of 2005; hereafter the NCA.

* Kelly-Louw “The prevention and alleviation of consumer over-indebtedness” 2008 SAMercLJ 200 226;
Du Plessis “The National Credit Act: Debt counselling may prove to be a risky enterprise” 2007 Journal
for Juridical Science 74 75.

5 Sunday Times (1 June 2008).
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The following reasons have inter alia been indicated in the South African Media

for the present ineffectiveness of the debt counselling process:

o A sharp increase in the number of consumers applying for debt review
and a concomitant shortage of (good) debt counsellors.®

o Many debt counsellors trained and registered by the NCR do not practice
because it is not feasible for them to do so.’

o Consumers are still uneducated on the objectives of the debt relief
process. Debt counsellors sometimes fail to inform consumers of the
consequences of debt counselling. Consumers often think that debt
counselling affords them a payment holiday.® Some consumers do not
always appreciate the fact that the NCA does not create a mechanism to
enable them to run away from their debts.®

o Consumers are often not willing to accept that they cannot maintain the
same standard of living that got them into their financial predicament in
the first place. '

o Credit providers must take greater responsibility for the negative
consequences of credit granting and appreciate the fact that they will
have to take losses and write off debts. '’

o Although an application for debt review precludes credit providers from
taking legal action against the consumer, nothing stops the credit
provider from pursuing the debt.'?

o The amount of debt concerned' often does not justify the legal costs that
will be incurred to take the matter to court.™

Phase 2 and 3" of this research project will address the question as to the
reasons for the present ineffectiveness of the debt counselling process. The aim

of this part of the research project is to attempt to identify the parties who are

® Daily Dispatch (21 Augustus 2008); Saturday Weekend Argus (21 June 2008).
7 Sunday Independent (1 June 2008).

8 Star (12 March 2008).

® Mail and Guardian (5 June 2008).

10 Sunday Times (1 June 2008).

" Mail and Guardian (5 June 2008).

12 Star (12 March 2008).

'3 Especially in the low income market.

4 Saturday Star (6 October 2007).

15 See ch 3 and 4 below.
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responsible for delaying the debt review process and preventing debt review

cases to be finalised by our Magistrates’ Courts.

It is obvious that legislative gaps also contribute to the perceived ineffectiveness

of the debt counselling process.'® The aim of Phase 1"’

of this research project
is therefore, first of all, to investigate and to report on the complete formal debt
counselling process introduced by the NCA and Regulations as well as
agreements reached between various role players in the credit industry. In this
regard the office of the debt counsellor, the debt review process as well as other
related problematic issues will be investigated. The aim of this part of the
research project is to identify possible shortcomings of legislation pertaining to
the debt review process which causes the lack of legal certainty and which
contributes to the apparent ineffectiveness of the debt counselling process.

Proposals to remedy these deficiencies will also be made.

2.2
THE DEBT COUNSELLING PROCESS AND RELATED ISSUES

2.2.1
The office of the debt counsellor

2.2.1.1 The functions of a debt counsellor
One of the main purposes of the NCA is to provide debt relief to the over-
indebted consumer,'® by affording the consumer the opportunity to survive the

16 Cf Scholtz et al Guide to the National Credit Act (2008) 14-19.

'7 See par 2.2 and 2.3 below.

18 Cf's 3(g) and (i) of the NCA. It should be noted that the Act only applies to a consumer who is a party
to a credit agreement ito the Act — see s 4(1) and Renke, Roestoff and Haupt “The National Credit Act:
New parameters for the granting of credit in South Africa” 2007 Obiter 229 230 et seq and Stoop
“Kritiese evaluasie van die toepassingsveld van die ‘National Credit Act’” 2008 De Jure 352 for a
discussion of the field of application of the Act. See also Roestoff and Renke “Debt relief for consumers —
the interaction between insolvency and consumer protection legislation” (Part 2) 2006 Obiter 98 99 et seq
for a discussion of alternative debt relief measures ito the Insolvency Act 24 of 1936, the Magistrates’
Courts Act (MCA) 32 of 1944 (s 74 administration orders) and the proposed pre-liquidation composition
(by the South African Law Reform Commission) and the interaction between these measures. Also see
Boraine “The reform of administration orders within a new consumer credit framework™ in Kelly-Louw
et al The future of consumer credit regulation — Creative approaches to emerging problems (2008) 187
(hereafter Boraine). In Ex parte Ford; Ex parte Venter; Ex parte Botes (Unreported case no 21084/08;
1034/09; 1035/09 (WCCQ)) the court refused to exercise its discretion in favour of the applicants for an
order for the voluntary surrender of the respective applicants’ estates. The court found that debt review ito
the NCA was the more appropriate debt relief mechanism to be used as the major portion of the
applicants, debt arose out of credit agreements ito the NCA — par 17 et seq.
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immediate consequences of his or her financial predicament and to attain a
manageable financial position.”® The success of the Act’s provisions in this
regard depends to a great extent on the effectiveness of the debt counselling
process and the debt counsellor whose principal function is to assist the over-
indebted consumer with the process of debt review as prescribed in section 86
of the Act.?

As pointed out by Du Plessis,?' the duty of a debt counsellor is specifically
outlined in the Act. Therefore, interference in the affairs of a consumer is not
permitted. A debt counsellor cannot give financial advice to a consumer
regarding investments, insurance and purchasing or variation of financial
products, unless he is registered with the Financial Services Board as a
financial advisor in terms of the Financial Advisory and Intermediary Services
Act (FAIS).?? Du Plessis® points out however, that a debt counsellor is not
precluded from consulting with a consumer without providing financial advice. In
terms of section 86(5) of the NCA a consumer who has applied for debt review
must “comply with any reasonable request by the debt counsellor to facilitate
the evaluation of the consumer’s state of indebtedness and the prospects for
responsible debt rearrangement”. Moreover, a debt counsellor is also not
precluded from making suggestions regarding the debtor’s investments in the
recommendation to the Magistrate’s Court in terms of section 86(7) of the Act.?
Du Plessis® however poses the question as to what would prevent a debt
counsellor from also being registered as a financial advisor in terms of FAIS and

thereby being able to charge a client a fee for both the debt counselling and the

1 First Rand Bank Ltd v Olivier [2008] JOL 22138 (SE) 6; Standard Bank of SA Ltd v Panayiotts
(Unreported case no 08/00146 (WLD)) par 81. Also see Roestoff and Renke “Debt relief for consumers —
the interaction between insolvency and consumer protection legislation” (Part 1) 2005 Obiter 561 569 et
seq for a general discussion of the debt relief measure created by the NCA.

%% Cf Kelly-Louw 225. The Act does not define the concept “debt counselling” but the regulations define
it as “performing the functions contemplated in section 86 of the Act”, which refers to the debt review
process.

°1'79.

*237 of 2002.

>179.

** Ibid.

% Du Plessis 79-80.
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financial counselling. In our view, this may however lead to a conflict of interests

which the debt counsellor, who should act professionally, must avoid.?®

In addition to his duty to perform the functions in terms of section 86 of the Act,
the Act also requires the debt counsellor to keep certain records?’ and to

maintain certain information in a register®® which may be in electronic format.?®

The debt counsellor also has a duty to submit a compliance report in Form 41 to
the NCR by the 15" of February each year as well as a statistical return in Form
42 every quarter.>®

2.2.1.2 Registration of debt counsellors

“Debt counsellor” in terms of regulation 1 “means a neutral person who is
registered in terms of section 44 of the Act offering a service of debt
counselling.” A person may not offer debt counselling-services unless he or she
is registered as a debt counsellor by the National Credit Regulator (NCR), the
regulatory body of all debt counsellors.®! Only natural persons® may apply to
be registered as debt counsellors and must satisfy certain prescribed

requirements relating to education,*

experience and competence, or satisfy
within a reasonable time, such requirements as the NCR may determine as a
condition to the applicant’s registration.** With regard to experience and
competence, regulation 10(b) requires a debt counsellor to have at least two

years working experience in any of the following fields: %

2 Cf Da Silva et al Debt Counselling — Principles and Guidelines 5 et seq (hereafter Principles and
Guidelines) which contains the “work stream guidelines” agreed to by most of the major credit providers,
established debt counsellors and the National Credit Regulator.

" Eg the application for debt review iro each consumer, the debt restructuring proposals and copies of
documents submitted by consumers —reg 55(1)(a).

** Eg the consumer’s full names and surname, the date of application for debt review, the status of the
case etc —reg 60(1).

% See in general Du Plessis 87.

3 Reg 69. Also see Du Plessis 87-88.

*1'Ss 45 and 44(2). See on the registration of debt counsellors in general Vessio “What does the National
Credit Regulator regulate?” 2008 SAMercLJ 227 238.

328 44(1).

3 Reg 10(a) requires a Grade 12 certificate or equivalent Level 4 qualification issued by the South
African Qualifications Authority and the successful completion of a debt counselling course approved by
the NCR and provided by an institution approved by the NCR.

3% S 44(3). See also s 48(2) and (3).

33 Scholtz et al 11-7 n 33 points out that it is unnecessary to have experience in all these fields.
Experience in one of them is sufficient.
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o consumer protection, complaints resolution or consumer advisory
services

o legal or paralegal services

o accounting or financial services

o education or training of individuals

o counselling of individuals

o general business environment

In addition, a debt counsellor must also have demonstrated the ability to
manage their own finances when applying for registration and to provide
counselling or transfer skills.*® Du Plessis® points out that the regulations are
silent as to how a person’s ability to manage his own affairs will be measured.
The question arises as to whether this will be measured purely by the fact that
such a person is not registered with a credit bureau for bad debt? The
regulation is also silent on the measuring of a person’s ability to transfer skills or
provide counselling. The criteria are also criticised for requiring no higher
education or technical expertise from the debt counsellor.®® A debt counsellor
must have sufficient knowledge in order to best protect his or her client’s
interest.®® A further question therefore arises as to whether a review of the
requirements pertaining to education, experience and competence of debt
counsellors have not become necessary as one of the reasons indicated for the
ineffectiveness of debt counselling has indeed been the shortage of competent,

experienced and knowledgeable debt counsellors.*

The Regulator will not register a debt counsellor if any of the disqualifying
criteria in terms of section 46 and 47 apply to the applicant. For example, in
terms of section 46(4)(c) a person may not register as a debt counsellor if such
a person is engaged in, employed by or acting as an agent for a person
engaged in debt collection,*' the operation of a credit bureau, credit provision or

% Reg 10(b)(ii).

776.

** See Du Plessis 76.

% Principles and Guidelines 7.

0 Cf Daily Dispatch (21 Augustus 2008).

*! Du Plessis 75 points out that this provision disqualifies a sizeable number of attorneys and paralegals
and raises the question whether this exclusion will apply to non governmental organizations assisting the
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any other activity prescribed by the Minister on grounds of conflict of interest. It
should be clear that this provision was inserted to avoid a conflict of interest
between a person’s duty to act in the best interest of a consumer as a debt
counsellor, and a person’s duty to act in the best interest of the credit provider

or debt collector, as the case may be.*

Before registration will be effected the NCR will require the debt counsellor to
sign certain conditions for registration which, inter alia, states the following:*®

o The debt counsellor must fulfil his duties in a manner which is consistent
with the purpose and requirements of the Act.

o In providing debt counselling the debt counsellor must act professionally,
reasonably and in a manner that is fair and non-discriminatory.

J The debt counsellor must act in the best interest of the consumer and
refrain from taking part in activities which could lead to a conflict of
interests.

o The debt counsellor may not charge or recover fees apart from those
allowed in terms of the Act and Regulations.

o Except with the written permission of the consumer the debt counsellor

may not disclose any information relating to the consumer to a third

party.

Any complaints or queries concerning debt counsellors must be lodged with the
NCR. If a complaint is lodged against a debt counsellor the NCR may issue the
debt counsellor with a compliance notice and if the debt counsellor fails to
remedy the default, the NCR may apply to the National Consumer Tribunal to
have the debt counsellor deregistered.**

indigent and law clinics whose main function is not debt collection, but attend to a few such cases at any
given time.

*2 Principles and Guidelines 6.

*> Idem 9-10.

* Cf ss 14(b), 15(b), (e), (i) and 57(1).
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2.2.2
The debt review process

2.2.2.1 |Initiation of the debt review process

In terms of section 86(1) a consumer who is of the opinion that he is over-
indebted may apply to a debt counsellor in the prescribed manner and form to
have him declared over-indebted. One of the first steps in the debt review
process is therefore, a determination by the debt counsellor whether the
consumer is over-indebted, likely to become over-indebted, or not over-indebted
at all.* If it is alleged in any court proceedings in which a credit agreement is
considered®® that the consumer is over-indebted, the court*’ is in terms of
section 85 given the power to either refer the matter to a debt counsellor,*® or to
declare and relieve®® the over-indebtedness.® Consumers who are over-
indebted may therefore apply for debt review themselves or alternatively wait for
a credit provider to enforce a credit agreement in respect of which the consumer
is in default, and then raise the issue of over-indebtedness in court.® In this
regard, the court, in the Panayiotts case,*® held that a mere allegation of over-
indebtedness is not sufficient. The over-indebtedness should be established on
a balance of probabilities as envisaged in section 79(1) which refers to “the

preponderance of available information at the time a determination is made”.>

$g 86(6) and (7) and see the discussion in par 2.2.2.4 and 2.2.2.5 below.

* In Ex parte Ford par 12 the court found that the application of s 85 is not restricted to proceedings in
which the enforcement of a credit agreement is the issue and that it would also be applicable in
proceedings for voluntary surrender under the Insolvency Act.

" Scholtz et al 11-17 points out that s 85 refers to the word “court” which suggests that any court (ie also
the High Court) can declare and relieve over-indebtedness. They suggest however, that if s 85 is read
together with the sections it refers to (ss 86(7) and 87), it should be clear that the legislature intended that
the actual debt restructuring process should be dealt with by the Magistrate’s Court.

B tos 85(a) the debt counsellor should be requested to evaluate the consumer’s circumstances and make
a recommendation to court ito s 86(7).

“Tto's 87.

'S 85(b).

31 Scholtz et al 11-6. Cf the Panayiotts case par 3. In the Panayiotts case par 28 et seq the court pointed
out that the consumer must however, in such a case, explain his failure to approach a debt counsellor prior
to litigation as it is undesirable that the more costly procedure of the High Court should be implemented
and that the High Court should deal with frequent applications for debt restructuring along the lines of a
section 65 court. Furthermore, the High Court should not deal with a matter where there is an alternative,
simple and effective procedure available (in casu the debt review procedure ito s 86). Cf also the Olivier
case 10 et seq. In Olivier the court found that the defendant’s case for a s 85 order was not persuasive as
he did not explain his failure to approach a debt counsellor prior to litigation. In the Panayiotts case (par
37) the court however granted condonation as the s 129 notice, although properly served, did not come to
the notice of the defendant.

> Par 24, 42 and 55.

5 Ibid. See par 2.2.2.4 for a discussion of s 79.
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If a consumer alleges in the High Court that he is over-indebted and the High
Court refers the matter to a debt counsellor in terms of section 85(a), the
recommendation that the debt counsellor has to make to the court in terms of
section 86(7) must be made to the relevant High Court who must also deal with
the matter in terms of section 86(7)(c).>* In the Panayiotts case,”® the court
pointed out that section 85(a) requires the debt counsellor to make a
recommendation “to the court”, which is not limited to the Magistrate’s Court
and is therefore clearly a reference to the court which referred the matter to the

debt counsellor. The court explained as follows:*®

“Any other interpretation could lead to absurdity, since, if different courts were involved,
a Magistrates’ Court would be adjudicating a matter whilst it is pending in the High
Court. The element of policing would also be problematic, since the High Court would
not necessarily know if its request has been heeded and carried out in the Magistrates’
Court.”

If the High Court in terms of section 85(b) elects to declare that the consumer is
over-indebted, the power to relieve the consumer’s over-indebtedness in terms
of section 87 would fall on the relevant High Court in which the defence was

raised.®’

It should be noted that only a court can declare a consumer to be over-
indebted.®® A debt counsellor’s function in terms of section 86(6)(a) is merely to
conduct a debt review in order to determine whether a consumer appears to be

over-indebted.®® Should the consumer seek a declaration of reckless credit, the

>* Panayiotts case par 19. Cf however Scholtz et al 11-18 who are of the view that the recommendation
has to be made to the Magistrate’s Court.

> Par 17.

% Par 18.

37 Panayiotts case par 21. Also see s 130(4)(c)(ii)-(iii) which, in our view, provides further support for the
interpretation in the Panayiotts case that any court (ie also the High Court) can declare and relieve over-
indebtedness ito s 85. Scholtz et al 11-29 suggest that the matter in such a case should be referred to the
Magistrate’s Court for debt-rearrangement. They suggest that such referral will probably have to be done
ito the inherent jurisdiction of the High Courts as there are no designated procedure for it. R 39(22)
pertains to the monetary value of a claim and is therefore not applicable.

> Scholtz et al 11-6.

* Ibid.
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debt counsellor is also in terms of this section®® empowered to determine

whether any of the consumer’s credit agreements appear to be reckless.®’

2.2.2.2 The first consultation and the taking of instructions

The practical execution of the debt review process and the exact procedure to
be followed is not fully regulated in the Act or Regulations. Consequently, major
credit providers in consultation with established debt counsellors and the NCR
at various work stream sessions, agreed to certain guidelines which should be
followed in order to streamline the debt counselling procedure.®® According to
these guidelines the first consultation with the consumer should first of all inform
the client of what debt review entails and how the process works. The following
matters should also be explained to the consumer: %3

o Which information and documentation the consumer is required to submit
to the debt counsellor and that this information will be verified by the debt
counsellor.

o The consequences of debt review. In this regard, the debt counsellor
must explain to the consumer that he may not enter into any further
credit agreements for the duration of the debt review process. The
consumer may also not incur any further charges, by for example, using
an overdraft facility or credit card. Credit cards, store cards and garage
cards must be destroyed.

o The time constraints applicable to the process.

o The rights of the consumer and credit providers during the debt review
process.

o The effect of debt review on the consumer’s joint household.®*

o The implications of debt review on the consumer’s standard of living as

well as his living expenses.

'S 86(6)(b).

%! See in this regard ss 80-84 and in general regarding reckless credit granting Scholtz et al 11-19 et seq.
52 Scholtz et al 14-2 n 2; Principles and Guidelines 3.

%3 Scholtz et al 14-2 et seq; Principles and Guidelines 13.

% 1t should be noted that the income of the spouse to whom a consumer are married in community of
property should be included when a determination with regard to over-indebtedness ito s 86(6) are made
and a joint debt review application should be made. If the parties are married out of community of
property or are living together, a joint exposition of income should be provided in order to prevent the
situation of one party from being liable for all debt while the other party’s income is used by both to fund
a comfortable and luxurious lifestyle — cf Principles and Guidelines 22 and also s 78(3)(b).
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o Listing at credit bureaux and the consequences thereof.

o The consumer’s responsibility to continue with interim payments until a
court or tribunal order has been made. Insurance premiums for asset-
finance and vehicle finance agreements, mortgage loans and life cover
should be paid in full.

o The costs that are involved, that is, the debt counsellor's fee®® and if
applicable, the legal fee of the attorney when the matter is referred to
court.

o All credit agreements must be included.

As soon as the consumer has been informed of what the debt review process
entails and if the consumer indicates that he wishes to proceed with the
process, the debt counsellor will explain and assist the consumer in completing
and signing Form 16, which forms the basis of the client’s instructions.®® The
debt counsellor may then charge the consumer a R50 application fee,
whereupon the debt counsellor provides the consumer with a receipt as proof of
the application®” for debt review as well as a copy of the Form 16 for the

consumer’s own records.®®

As pointed out above,®® one of the reasons why the debt counselling process is
perceived to be ineffective, is the fact that debt counsellors do not properly
inform consumers about what the process and its consequences entail. In order
to ensure that consumers are properly informed, it is suggested that a revised
Form 16, which deals with the matters listed above more comprehensively,
could help to ensure that consumers are properly informed of the consequences

of debt review.

% See the discussion below.

% Cf Principles and Guidelines 15 and Scholtz er al 14-3.
°7'S 86(4)(a).

%8 Principles and Guidelines 15.

% Par 2.1.
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It is also important that the debt counsellor informs the consumer of the effect of
section 86(2) when he applies for debt review.”® This subsection provides that

an application for debt review in terms of section 86:

“may not be made in respect of, and does not apply to a particular credit agreement if,
at the time of the application, the credit provider under that credit agreement has
proceeded to take the steps contemplated in section 129 to enforce the agreement.”

In terms of the Act, a credit provider may, under part C of chapter 6 of the NCA
commence legal proceedings to “enforce” the agreement. The Act however
does not define the concept of enforcement, and the question arises whether
enforcement of a credit agreement means the exercise of any of his remedies
by a credit provider.”' Van Loggerenberg’? submits that even though part C sets
out the requirements for debt enforcement by repossession or judgment “debt
enforcement” under part C also includes cancellation of the agreement and an
occupying claim to repossess the goods. The phrase “debt enforcement” should
therefore not be interpreted to mean enforcement of a contract by means of a
claim for specific performance only, and a notice in terms of section129(1)(a)”®
would also be required if the credit provider elects to cancel the agreement.”

It is submitted that enforcement commences upon the issuing and service of a
summons, after the credit provider has complied with the requirements set out
in section 129(1)” read with 130(1) of the Act.”® A section 129(1)(a) notice

delivered to a consumer by a credit provider does not constitute enforcement,

70 Principles and Guidelines 13.

71 Cf Otto The National Credit Act explained (2006) 87-88; Scholtz et al 12-2; Boraine and Renke “Some
practical and comparative aspects of the cancellation of instalment agreements in terms of the National
Credit Act 34 of 2005 (Part 1 and 2): 2007 De Jure 222 224 and 2008 De Jure 1 2.

2 Van Loggerenberg et al “Aspects of debt enforcement under the National Credit Act” Jan 2008 De
Rebus 40.

73 See the discussion below.

" Boraine and Renke 2008 De Jure 2. In this regard the wording of ss 123(2) and 129(3)(a) is relevant as
it provides that a credit provider may take the steps set out in Ch 6 Part C to enforce and terminate an
agreement — cf Otto 88, Boraine and Renke 2008 De Jure 2 and Van Loggerenberg et al 40.

7> It should be noted that compliance with s 129(1) is not required if a consumer is in default with regard
to a credit agreement that is subject to debt review or debt rearrangement and the credit provider wants to
enforce that agreement — see s 129(2) and Boraine and Renke 2008 De Jure 2 n 15.

78 Principles and Guidelines 14; Van Loggerenberg et al 40. Boraine and Renke 2008 De Jure 9 are of
the view that enforcement commences as soon as summons is issued and that the consumer is then
precluded from applying for debt review.
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t.77

as section 129 refers to steps required before debt enforcemen Section

129(1)(a) provides that:

“if the consumer is in default under a credit agreement the credit provider may78 draw
the default to the notice of the credit provider in writing and propose that the consumer
refer the credit agreement to a debt counsellor, alternative dispute resolution agent,
consumer court or ombud with jurisdiction, with the intent that the parties resolve any

dispute under the agreement or develop and agree on a plan to bring the payments up

to date...”™

It would therefore appear that the legislator’s reference to section 129 in section
86(2) is a reference to the commencement of legal proceedings mentioned in
section 129(1)(b)® and that a consumer should not be precluded from applying
for debt review in respect of the specific credit agreement after receipt of a
section 129(1)(a) notice.®' Section 129(1)(b) provides that, subject to section
130(2) a credit provider may not commence any legal proceedings to enforce
the agreement® before first providing notice to the consumer in terms of section
129(1)(a) or®® section 86(10), as the case may be, and complying with any

further requirements set out in section 130.

" Van Heerden and Otto “Debt enforcement in terms of the National Credit Act 34 of 2005” 2007 TSAR
655 667; Van Loggerenberg et al 40; Principles and Guidelines 14; Scholtz et al 11-9.

"8 Scholtz et al 12-7 points out that the word “may” is misleading as it might create the impression that
the credit provider is not obliged to comply with the procedure contemplated in section 129(1)(a). If,
however, s 129(1)(a) is read together with ss 129(1)(b) and 130(1) it should be clear that compliance is
indeed required. Cf also Absa Bank Ltd v Prochaska (Unreported case no 14839/2007 (D)) par 35 and
Boraine and Renke 2008 De Jure 3 n 16.

7 Regarding the purpose of s 129(1)(a) it was suggested in the Prochaska case that it “is a mechanism
created by the Act to enable the consumer to take one or other of those steps proposed by the credit
provider in the notice in terms of the subsection, before the credit provider commences litigation.” Further
to this, Boraine and Renke 2008 De Jure 9 n 64 submit that the s 129(1)(a) notice “has as purpose to
inform the consumer about his or her right to apply for debt review.” Its purpose is further to “encourage
parties to iron out their differences before seeking court intervention ...this view ... tallies with the
overall purpose of the National Credit Act, which is mainly to protect the consumer — in this instance
against costly and protracted litigation” — Scholtz et al 12-8. Scholtz et al 12-7 point out that s 129(1)(a)
does not limit this requirement to claims for return of goods only and does not specify the type of
agreement to which this section applies. Consequently, in all cases where the consumer is in default,
regardless of the type of credit agreement, delivery of the section 129(1)(a) notice will be compulsory.

89 Cf par 69-710f the founding affidavit to the NCR’s application for a declaratory order ito s 16(1)(b)(ii)
of the NCA (hereafter NCR: Founding Affidavit) — National Credit Regulator v Nedbank and others
(Unreported case no. 19638/08 TPD).

81 Cf Scholtz et al 12-6.

82 These words mean “the actual institution of an action or the launching of an application to uphold,
enforce, compel observance of or compliance with any obligation arising from a credit agreement — see
the Prochaska case par 27.

8 The institution of legal proceedings must therefore be preceded by either a s 129(1)(a) or a s 86(10)
notice — Boraine and Renke 2008 De Jure 3. A s 129(1)(a) notice is required in instances where the
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In the case of Frederick v Greenhouse Funding (Pty) Ltd,®* the court however
found that the only step which a credit provider can take in terms of section 129,
is the step in section 129(1)(a) namely, the sending of the letter. The court
rejected the argument that the sending of the letter is not a step to enforce the

agreement and found with reference to the matter of Nedbank Ltd v Motaung:®®

“If section 86(2) is read to mean that the sending of the letter is not a step under section
129 to enforce the agreement, then the section is rendered nugatory. In my view a
proper interpretation must be provided to the section. The section must be interpreted
so as to not have an absurd result and so as to reflect commercial reality. Such an
interpretation would involve an interpretation of Section 86(2) as meaning that the
sending of a letter constitutes a step contemplated in Section 129 to enforce the
agreement.”

It is submitted that the interpretation of the court does not take into
consideration the content of section 129(1)(a) namely that the credit provider
may propose to the consumer that he refer the relevant credit agreement to a
debt counsellor. It does not make sense to propose to the consumer to
approach a debt counsellor and at the same time also preclude the consumer
from applying for debt review.®® As a matter of fact, it would therefore appear
that the interpretation the court attributes to section 86(2) actually leads to an
absurd result. To clarify the uncertainty with regard to the question as to when
enforcement for the purposes of section 86(2) commences, it is submitted that
section 86(2) should be amended by substituting the words “section 129” with

“section 130”.%"

In terms of section 130(1) a credit provider may only approach the court for an

order to enforce a credit agreement, if,

matter is not subject to debt review, while a s 86(10) notice is required in instances where debt review is
already under way — Boraine and Renke 2008 De Jure 4.

8 Unreported case no 31825/2008 (WLD).

8 Unreported case no 22445/07 (TPD).

8 Cfalso Van Loggerenberg et al 40 and Boraine and Renke 2008 De Jure 9 n 61. Contra Otto 85. Also
see NCR: Founding Affidavit par 70.

%7 Van Heerden and Otto 668.
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o at that time the consumer is in default and has been in default under that
credit agreement for at least 20 business days,®® and

o at least 10 business days have elapsed since the credit provider
delivered a notice to the consumer in terms of section 86(10),%° or
section 129(1), as the case may be,*® and

o in the case of a notice in terms of section 129(1), the consumer has not
responded to the notice,?' or responded by rejecting the credit provider’s
proposals,® and

o in the case of an instalment agreement, secured loan, or lease, the
consumer has not surrendered the relevant property to the credit

provider as contemplated in section 127.%

The two pre-requisites that should be complied with before a credit provider can
commence with enforcement proceedings® are therefore to be found in section
129(1) read with section 130(1):*°

o A section 129(1)(a) notice or a section 86(10) notice should have been
delivered to the consumer at least 10 business days® prior to

enforcement proceedings, and

88 S 130(1)(a).

8 The Act refers to section 86(9) which is submitted to be wrong — ¢f Scholtz et al 12-5 n 37 and Boraine
and Renke 2008 De Jure 6 n 32. S 86(10) is discussed in par 2.2.2.7 below.

'S 130(1)(a).

TS 130(1)(b)(i). Also see Absa Bank Ltd v Whelpton (Unreported case no 35313/2008 (TPD)) par 11 et
seq. Although the court did not specifically refer to s 130(1)(b)(i) it appears that the court applied this
subsection to the facts in casu. The court held that despite a valid section 129(1)(a) notice and the
institution of action thereafter, the credit provider was precluded from proceeding with enforcement of the
credit agreement concerned in circumstances where the evidence proved that the parties agreed to
postpone the matter with the view to enter negotiations relating to a repayment plan and debt rescheduling
ito the NCA.

?2S 130(1)(b)(ii).

'S 130(1)(c).

%1t should be noted that a section 129(1)(a) notice is also a prerequisite before a credit provider may
proceed to apply for judgment on the basis of the consumer’s consent to judgment in terms of section 57
or 58 of the MCA. See Scholtz et al 12-44. S 129 prevails over ss 57 and 58 —see s 172 (1) and Schedule
1 to the Act.

% Principles and Guidelines 14; Standard Bank of SA Ltd v Oosthuizen [2008] JOL 22036 (T) 7; Visagie
“Collecting your debts against the odds” June 2006 De Rebus 21.

% Scholtz et al 12-8 points out that s 129(1)(a) does not indicate any time limits applicable to the section
itself. The 10 days requirement is derived from s 130(1)(a). They submit however, that a s 129(1)(a)
notice should expressly state that a response is required within 10 business days from delivery of the
notice. Also see Van Heerden and Otto 662.

64



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

o The consumer is in default under that credit agreement for at least 20

business days, which two periods run concurrently.®’

It should however be noted that a credit provider must additionally also comply
with the other requirements set out in section 130.%® So, for example, section
130(3)(c)(i) precludes the court from determining a matter unless it is satisfied,
inter alia that the credit provider has not approached the court during the time
that the matter was before a debt counsellor. Additionally, in terms of section
130(3)(c)(ii), the credit provider is also prevented from approaching the court in
respect of a credit agreement to which the Act applies, where the consumer has

taken and fulfilled any of the steps mentioned in section 129(1)(a).*

The NCA represents a radical departure from its predecessor, the Credit
Agreements Act (CAA),'® with regard to the notice in terms of section
129(1)(a).’®" Whereas the CAA merely required the credit receiver to notify the
creditor of his default by prepaid registered mail, section 129(1)(a) requires the
credit provider to “draw the default to the notice of the consumer in writing”.'%
Section 129(1)(b) precludes the credit provider from commencing any legal
proceedings to enforce the agreement before “providing notice” to the consumer
in terms of section 129(1)(a).'® Further to this, a credit provider may only
approach a court for an order to enforce an agreement if, inter alia at least 10
business days have elapsed since a credit provider “delivered a notice”, as
contemplated in section 129(1)(a) of the Act, to the consumer.'® According to

the court in the Prochaska case, the words emphasised

“cumulatively reflect an intention on the part of the legislature to impose upon the credit
provider an obligation which requires much more than the mere dispatching of the

7 Principles and Guidelines 14; Otto 91; Scholtz et al 12-21.

%8 S 129(1)(b)(ii) — ¢f Visagie 21 et seq.

%% If the court determines that the credit provider has indeed approached the court in circumstances
contemplated in subsection 3(c) the court must adjourn the matter and make an appropriate order setting
out the steps the credit provider must complete before the matter may be resumed — s 130(4)(b).

19975 of 1980.

'Y Prochaska case par 55. See in general with regard to the requirements for a section 129(a) notice
Scholtz et al 12-6 et seq, Van Heerden and Otto 658 et seq; Boraine and Renke 2008 De Jure 3 et seq.
192 prochaska case par 55.

' Ibid.

"* Ibid.
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notice contemplated by section 129(1)(a) of the Act, to the consumer in the manner
prescribed in the Act and Regulations. The credit provider is required, in my view, to
bring the default to the attention of the consumer in a way which provides assurance to
a court considering whether or not there has been proper compliance with the

procedural requirements of section 129 and 130 of the Act, that the default has indeed

been drawn ‘to the notice of the consumer’.”'®

Regarding the fee of a debt counsellor, section 86(3)(a) provides that the debt
counsellor may, before accepting a debt review application require the
consumer to pay an application fee which may not exceed the prescribed
amount. Currently schedule 2 of the regulations merely provides that “an
application fee charged by a debt counsellor to a consumer when applying for
debt restructuring may not exceed R50.00.” One of the initial concerns after
commencement of the NCA was that the prescribed fee for debt counsellors is
so dismal that no one would be willing to practice as a debt counsellor.’® As a
result, a recommended cost and fee structure was drafted by the Debt
Counselling Association of South Africa (DCASA) which was endorsed by the
NCR. To date however, the regulations remain unchanged. It is submitted that
the uncertainty pertaining to debt counsellors’ fees and the problem of possible
overcharging of consumers should be resolved by specifically prescribing the
fees that may be recovered by debt counsellors. Section 86(3)(b) currently
provides that a debt counsellor may not require or accept a fee from a credit
provider in respect of a debt review application. It has been suggested that
credit providers should also bear some of the debt counselling costs, since the
restructuring of consumer debt would enable them to recover claims.'” It is
suggested, that the legislator should consider the amendment of section 86(3)
to provide for this possibility.

2.2.2.3 Notification of credit providers and credit bureaux

The debt counsellor must deliver a completed Form 17.1'% within five business

109

days after receiving the debt review application to all credit providers ™ that are

' Ibid.

1% Cf Du Plessis 88.

"7 Idem 90-91.

1% The debt counsellor may provide the consumer’s address and contact details on this form only if the
debt counsellor has obtained the consumer’s written consent. The address will however not be deemed as
an amendment to the consumer’s domicilium address — Principles and Guidelines 15.
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listed in the application and every registered credit bureau.'® This ensures that
credit providers are notified of the consumer’s application for debt review and
prevents them from entering into further credit agreements whilst the consumer
is under debt review. It also prevents reckless credit granting in terms of section
88(4).""

In terms of regulation 24(3), the debt counsellor must verify the information
provided by the consumer in terms of regulation 24(1), by requesting
documentary proof from the consumer. The debt counsellor must also contact
the relevant credit providers or employer or utilise any other method of
verification.”'? If the credit provider fails to provide the requested information

within five business days of such verification being requested, the debt

counsellor may accept the information provided by the consumer as correct.’'

Credit providers, who are work stream participants, have undertaken to provide

”1 14

a “Certificate of Balance which contains the following important financial

information pertaining to the credit agreement:'"

o The account number for each of the consumer’s credit agreements;
. the account type;''
o the opening date, which is the date on which the loan or finance was

granted or, in the case of a facility, the date on which the facility was last

reviewed upwards;'"’

19 See the “Credit Provider List” which contains their addresses and other contact details. Debt
counsellors who deliver proposals to theses addresses have a much better chance of a speedy response —
Principles and Guidelines 16.

1o Cf's 86(4)(b) read with reg 24(2). Ito reg 24(5) this notice must be sent by fax, registered mail or e-
mail, provided that the debt counsellor keeps a record of the date, time and manner of delivery of the
notice.

" Scholtz e al 14.9 et seq.

12 Reg 24(3).

'3 Reg 24(4). Tto the work straem guidelines the debt counsellor should send a reminder to the credit
provider if no response has been received after the 5 days period — Principles and Guidelines 16

"4 See Principles and Guidelines: Annexure E.

"5 Principles and Guidelines 34 et seq.

" This information is important as it is required for the debt counsellor’s statistical returns — Principles
and Guidelines 34.

"7 This information is important as the debt counsellor need not investigate for possible reckless lending
if the agreement or facility pre-dates 1 June 2007. Furthermore the opening date is, in the case of vehicle
or asset finance, used as part of the proposal structuring — Principles and Guidelines 35.
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o the expiry date, which is the date on which the credit agreement should
be paid off by, or in the case of certain facilities such as overdrafts, the

date on which the review should take place;

. the registered bond amount in the case of a home loan;''®

. where an asset has been financed, the goods description;''®

o the credit limit, which is the amount available to a consumer under a
credit facility;'®

. the outstanding balance (including arrears);'®’

. the arrears amount;'#

o the monthly instalment that the consumer is liable to pay each month
towards the repayment of his debt, excluding fees and charges;'?*

o monthly charges that may be charged in terms of section 101;

. insurance or assurance premiums;

. method of payment of the monthly instalment;'?*

o the interest rate quoted as a percentage per annum on a net annual
compounded monthly basis;'?

. the type of interest rate which can either be fixed or variable;'?

. the status of the account.'®’

"8 This is important as it assists the debt counsellor to recommend to the consumer that his obligations
may be restructured without a debt review — Principles and Guidelines 35.

"% This information assists the debt counsellor to make recommendations to the consumer regarding the
suitability of the goods — Principles and Guidelines 35.

120 This information assists the debt counsellor in establishing whether the consumer is abusing his credit
facilities — Principles and Guidelines 35.

"2 This includes the capital amount, interest up to a specific date and charges, but excludes future interest
and/or charges — Principles and Guidelines 35.

122 Which include arrear interest and overdue payments — Principles and Guidelines 35.

123 Where there is no contractual instalment, eg in the case of an overdraft, the instalment will be deemed
to be the outstanding amount at the interest rate agreed upon over 12 months. In the case of credit card
instalments the instalment includes the contractual monthly repayments on both the straight and budget
facility account — Principles and Guidelines 36.

124 Especially in cases where the instalment is paid by way of stop order, it is important for the debt
counsellor to take note of the method of payment as he must make arrangements for a reduced instalment
— Principles and Guidelines 36.

2 The debt counsellor will include interest on the agreement when preparing a proposal — Principles and
Guidelines 36.

12 This information is needed in order to ascertain whether the rate complies with reg 42(1) Table A —
Principles and Guidelines 37.

127 1f summons has been issued and served the debt counsellor must exclude the agreement from debt
review — s 86(2). The debt counsellor may however include a “legal” agreement with the permission of
the relevant credit provider — Principles and Guidelines 37.
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As the above information is important for the debt counsellor to properly perform
his duties in terms of the Act, it is suggested that the legislator should consider
to regulate the type of information a credit provider is required to provide to the

debt counsellor.

2224 Determination of over-indebtedness and recommendation by
debt counsellor
In terms of section 79(1) a consumer is considered to be over-indebted:

“if the preponderance of available information at the time a determination is made

128

indicates that the particular consumer is or will be unable to satisfy'=" in a timely manner

all the obligations under all the credit agreements'?® to which the consumer is a party.”

The determination in terms of section 79(1)'*® is made by having regard to the

consumer’s:
“(a) Financial means, prospects and obligations;'*" and
(b) Probable propensity to satisfy in a timely manner all the obligations under all

the credit agreements to which he is a party, as indicated by the consumer’s

history of debt repayment.”'*

“Financial means prospects and obligations” in respect of a consumer or

prospective consumer includes:

128 These words indicate that over-indebtedness does not only relate to existing inability to satisfy
obligations but also to future inability — Scholtz et al 11-5.

129 Over-indebtedness for the purposes of the Act only pertains to credit agreements to which the Act
applies — Scholtz et al 11-5.

"*” When making the determination the criteria set out in section 79(1) must be applied as they exist at the
time the determination is being made — s 79(2). The reason for this is that a consumer might have been
able to afford the credit when he concluded the credit agreement, but became over-indebted thereafter
because of other factors, eg retrenchment — Scholtz et al 11-4. This situation should be distinguished from
the situation where the concluding of the agreement actually caused the consumer to become over-
indebted as the granting of credit in such a case amounts to reckless credit granting — ¢f Scholtz et al 11-4
and 11-5.

BLS 79(1)(a).

132.5 79(1)(b). Ito s 79(3)(a), when making a determination ito s 79(1) the value of any credit facility is
the settlement value at the time of the determination under that facility. The value of any credit guarantee
is the settlement value of the credit agreement it guarantees, if the guarantor has been called upon to
honour that guarantee, or the settlement value of the credit agreement that it guarantees, discounted by a
prescribed factor —s 79(3)(b).
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“(a) Income, or any right to receive income, regardless of the source, frequency or
regularity of that income, other than income that the consumer or prospective
consumer receives, has a right to receive or holds in trust for another person;

(b) The financial means, prospects and obligations of any other adult person within
the consumer’s immediate family or household, to the extent that the consumer,
or prospective consumer and that other person customarily

(i) Share their respective financial means; and
(ii) Mutually bear their respective financial obligations; and
(c) If the consumer has or had a commercial purpose for applying for or entering into

a particular credit agreement, the reasonably estimated revenue flow from that

business purpose.”'®

It should be noted that the above is not a closed list. In the Panayiotts case,'®* it
was held that “financial means” also includes assets and liabilities and
“prospects” includes prospects of improving the consumer’s financial position,
such as increases and liquidating assets. In the case of credit agreements
which involve goods as the subject matter of the agreement, the consumer’s
financial means and prospects must include the prospect of selling the goods in
order to reduce the consumer’s indebtedness.

In terms of regulation 24(6) the debt counsellor has 30 days from the date of the
application for debt review to make a determination in terms of section 86(6).'*
It should be noted however, that the debt review can only be terminated in
accordance with section 86(10) after a lapse of 60 business days after the date
of application. When assessing the consumer’s application for debt review the
debt counsellor must make use of the information provided by the credit
providers by referring to section 79. Furthermore, it must also consider the

provisions of regulation 24(7):

“(a) A consumer is over-indebted if his/her total monthly debt payments exceed the
balance derived by deducting his/her minimum living expenses from his/her net

income;

133§ 78(3)(a)-(c).

“*Par 9, 10 and 77.

'3 Ito the workstream guidelines the debt counsellor must make the determination within 10 days after
the expiry of the 5 days grace given to a credit provider who has not responded to the request for financial
information ito reg 24(3) — Principles and Guidelines 16.
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(b) Net income is calculated by deducting from the gross income,'*® statutory
deductions'” and other deductions that are made as a condition of
employment;'*®

(c) Minimum living expenses'®® are based upon a budget provided by the

consumer, adjusted by the debt counsellor with reference to guidelines issued
by the National Credit Regulator.”

As soon as the debt counsellor has completed the assessment, he must submit
Form 17.2 to all the affected credit providers and all registered credit bureaux

within five business days.'*

If the debt counsellor determines that the consumer is not over-indebted, the

debt counsellor must reject™

the consumer’s application, even if he has
concluded that a particular agreement was reckless at the time it was entered
into.”** In such a case the consumer can however still, with leave of the
Magistrate’s Court and within 20 business days after the debt counsellor has

provided the consumer with a letter of rejection,'*® apply directly to that court, in

"% See with regard to deductions for irregular income (eg overtime and commission) Principles and

Guidelines 23. Also see Principles and Guidelines 24 iro the guidelines to be followed in respect of other
income eg drawings of self-employed individuals, rent, maintenance, interest from investments etc.

'3 These are deductions that an employer must make because of a court order or an act of parliament and
include PAYE and SITE, UIF, emoluments attachment orders and garnishee orders. Salary stop orders
where a service provider or employer has made an arrangement to deduct an amount from the employee’s
salary eg for services provided by the employer must however be excluded here — Principles and
Guidelines 24.

18 e deductions by an employer for services that the employee must subscribe to as a condition of
employment eg pension, group life insurance and medical aid deductions — Principles and Guidelines 24.
139 Expenses consist of essential and non-essential expenses. Essential expenses are those that a consumer
has little control over and which are necessary to conduct his daily life, eg rental, groceries, water and
lights etc — Principles and Guidelines 27 et seq. With regard to financial services it should be noted that
debt counsellors may not recommend any reductions in medical aid, insurance or assurance. If an amount
seems to be exorbitant the debt counsellor should refer the consumer to a FAIS approved financial
advisor — Principles and Guidelines 28 et seq. Apart from having to make sure that an expense is essential
the debt counsellor must also ascertain whether the expense is reasonable. Non essential expenses are
those expenses that are not absolutely necessary but are nevertheless an important part of the consumer’s
daily existence, eg domestic workers, garden service, entertainment, club memberships etc. Allowance
could be made for these expenses provided that it is reasonable in the circumstances. Luxurious items are
those that the consumer do not need, eg multiple properties, M-Net, DSTV, holiday clubs, gambling etc —
Principles and Guidelines 30.

10 Reg 24(10).

'*! Tto regulation 25 the debt counsellor must then provide the debt counsellor with a letter of rejection
containing certain prescribed information.

142 5 86(7)(a).

'3 Cf reg 26(1) read together with reg 25(5). The 20 days period may be extended by court if the
consumer brings an application for such extension and is able to show good cause — reg 26(2).
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the prescribed manner and form,'** for an order in terms of section 86(7)(c).'*

Section 86(9) read together with section 87 obliges the consumer to use the
application procedure'® to apply to the court, which must then conduct a

hearing in terms of section 87.'%

If a determination is made that the consumer is not over-indebted but is
nevertheless experiencing, or likely to experience difficulty satisfying in a timely
manner all of his obligations under credit agreements, the debt counsellor may
in terms of section 86(7)(b) recommend that the consumer and the respective
credit providers voluntarily consider and agree on a debt arrangement plan. In
this regard it should be noted that section 86(5) compels credit providers to
“participate in good faith in the review and in any negotiations designed to result
in responsible debt re-arrangement”. If a proposal in terms of section 86(7)(b)
is accepted by the consumer and the credit providers concerned, the debt
counsellor must record it in the form of an order and if it is consented to by the
parties it must be filed as a consent order in terms of section 138."* If,
however, the proposal is not accepted the debt counsellor must refer the matter

to the Magistrate’s Court with the recommendation.'*®

If the debt counsellor concludes that the consumer is indeed over-indebted the
debt counsellor may issue a proposal recommending that the Magistrate’s Court
make an order that one or more of the credit agreements be declared to be

t150

reckless credit™ and/or that one or more of the consumer’s obligations be re-

arranged.™’

Re-arrangement in terms of section 86(7)(c)(ii) can occur by:

14 See reg 26(3) referring to Form 18 which is a standard form giving notice that application will be
made for an order: (a) granting the applicant leave ito s 86(9) to bring this application; (b) that the
applicant is over-indebted ito s 79; (c) that certain agreements be declared reckless credit (if applicable)
and (c) that the applicant’s debt obligations be restructured.

7S 86(9).

1% Provided for in r 55 of the Magistrates” Courts Rules.

7. Cf Scholtz et al 11-12.

%S 86(8)(a).

9'S 86(8)(b).

1505 86(7)(0)(1).

1S 86(7)(c)(ii).
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“(aa) extending the period of the agreement and reducing the amount of each
payment due accordingly;

(bb) postponing during a specified period the dates on which payment are due under
the agreement;

(cc) extending the period of the agreement and postponing during a specified period
the dates on which payments are due under the agreement; or

(dd) recalculating the consumer’s obligations because of contraventions of Part A or
B of Chapter 5, or Part A of Chapter 6.”'*

Although section 86(7) does not provide for an order declaring the consumer
over-indebted as envisaged in section 79 of the Act, it is obvious that such an
order should be included as a consumer may only take part in the statutory debt

review process if he is indeed over-indebted.'*

2.2.2.5 Procedure in referring matters to court

Section 86 is silent on the procedure to be followed by the debt counsellor after
he has “issued” a proposal recommending that the Magistrate’s Court make one
of the orders as contemplated in section 86(7)(c)(i) and (ii). It is submitted that
although section 86(8) does not refer to the procedure to be followed when a
recommendation in terms of section 86(7)(c) is made,'** section 86(8)(b) should
apply in such a case, and that the debt counsellor should refer the
recommendation to the Magistrate’s Court for a hearing under section 87."%° To
remedy any uncertainty in this regard, it is submitted that s 86(8) should be

amended to also refer to s 86(7)(c).

The debt counsellor should however, not make any recommendations to court
before he has not prepared and submitted a debt restructuring proposal to the

152 These parts in Ch 5 and 6 deal with unlawful agreements and provisions, disclosure, form and effect of
credit agreements and with collection and repayment practices. Scholtz ef al 11-15 point out that a court
may not reduce the interest rate which applies to an agreement in order to provide debt relief to the
consumer. Boraine 212 points out that although the court has the power to enforce a recommendation of
the debt counsellor on the credit providers, the NCA does not sanction a statutory discharge of the debt in
general.

133 Cf Principles and Guidelines 48.

154 5 86(8) only pertains to a recommendation ito subsection (7)(b), while s 86(9) pertains to the
procedure that could be initiated when the debt counsellor rejects the debt review application ito s
86(7)(a).

155 Cf Scholtz ef al 14-17 and NCR: Founding Affidavit par 38.
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credit providers.'® If the proposal is accepted by the credit providers a consent
order by the Magistrate’s Court should be obtained.”” The Act, however, does
not specifically provide for the obtaining of a consent order in such a situation
and it is submitted that the legislator provide for this to clarify any uncertainty in

this regard.'®

If consensus cannot be reached between the consumer and the credit
providers, the matter should, as explained above, be referred to the court. Yet
again, however, the Act and Regulations are silent on the procedure for referral
of a debt review matter to the Magistrate’s Court."® The following issues need
to be clarified:'®

o Should the consumer or the debt counsellor approach the court?

/'®" submit that the consumer must approach the court.'®® This

Scholtz et a
viewpoint is, however, not without any problems as the consumer will probably
have to instruct an attorney to bring the matter before the court which will bring
about additional legal costs which the already over-indebted consumer will not

always be able to afford.'®®

136 Cf Scholtz et al 14-13. See Principles and Guidelines 30 et seq regarding the guidelines to be
followed when preparing a debt restructuring proposal. Ito the workstream guidelines the proposal must
be sent within 25 days from the date of application and must be submitted to all credit providers who will
then have 10 days to respond — Principles and Guidelines 17. If the debt counsellor fails to send a
proposal within 25 days from the date of application the workstream agreed that credit providers should
send a reminder whereafter the debt counsellor must submit his proposal within 5 days of this notice. If
the credit providers have not responded within 10 days of submitting the proposal, it was agreed that the
debt counsellor should send a reminder which gives the credit provider a further 5 days to respond. If the
credit provider still fails to respond the debt counsellor must notify the credit provider that he will
proceed as if the proposal had been declined — Principles and Guidelines 17.

157 Principles and Guidelines 17.

158 S 86(8)(a) only refers to the case where the debt counsellor makes a recommendation ito s 86(7)(b), ie
where the debt counsellor found that the consumer is not over-indebted, but is nevertheless experiencing
financial problems and recommends that the consumer and credit providers voluntarily consider and agree
on debt re-arrangement.

'3 Cf Scholtz et al 14-16, Principles and Guidelines 45 and presentations by Cheryl Loots and Sybrand
Stadler at a conference entitled “Safari into Debt Enforcement” on 16 and 17 March 2009 in Midrand.

10 Scholtz et al 14-16 et seq.

%! 14-16.

12 Cf also Principles and Guidelines 47.

193 Scholtz er al 14-7 et seq.
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. The procedure to be employed in court.'®*

Section 87 provides that the Magistrate’s Court must conduct a “hearing”.
However, neither the NCA, the Magistrates’ Courts Act (MCA) nor the
Magistrates’ Courts Rules provide for a procedure in terms of which such a
hearing should be conducted.'® Consequently, some Magistrate’s Courts rely
on their status as “creatures of statute” and refuse to entertain debt re-
arrangement proceedings.'® In practice the motion (application) procedure in
terms of rule 55 of the Magistrates’ Court Rules are followed, which entails the
issuing and service of the notice of motion together with the founding and
supporting affidavits.'® As relief is sought against the credit providers they will

obviously be cited as respondents.'®®

The work stream agreed on the following minimum information in the founding

affidavit of the consumer:'6°

o Particulars of the consumer'”
A disclosure as to whether the consumer is married in or out of community of

property should be included.'”

o An allegation that the court has jurisdiction to entertain the matter
It should be noted that the NCA contains no provision which expressly deals
with jurisdiction. According to the work stream guidelines it was the intention of
the legislature that only the Magistrates’ Courts should have jurisdiction to

entertain debt review applications and to restructure credit agreements.'”?

1 Ibid. Also see Vessio 239 n 85.

1% Scholtz et al 11-28.

"% Idem 11-29.

Y7 Ibid, Principles and Guidelines 46 et seq.

18 principles and Guidelines 49.

199 Cf Scholtz et al 14-17 et seq.

170 T¢ the full names, id number, residential and work address and occupation of the consumer.

71" As pointed out above, both spouses will be under debt review if the parties are married in community
of property and only one application will be brought before court. If parties are married out of community
of property only one partner will be applicant and under debt review — Principles and Guidelines 51.

172 Cf Ss 86(7)(c), 86(8), 86(9) and (11) and 87 which refer to the Magistrate’s Court and Principles and
Guidelines 51. Also see NCR: Founding Affidavit par 54-58. Ss 83 and 85 refer to “court”, therefore it
would appear that either the Magistrate’s Court or the High Court has jurisdiction to declare a consumer
over-indebted or to make a declaration of reckless credit granting — Scholtz et al 11-29.
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The NCR suggested that the hearing of the recommendation by the
Magistrate’s Court in terms of section 87, is not one that takes place in terms of
jurisdiction conferred on it by the MCA. It is submitted that a referral under
section 87 is not an “action on or arising out of any credit agreement” and
therefore section 29(1)(e) does not apply.'” Section 87 therefore applies and
the debt counsellor may choose which Magistrate’s Court he or she wants to

approach.’'”

In terms of the work stream agreement, the person of the applicant-consumer'”®
rather than that of the respondent(s) (credit providers) should be taken into
consideration when the issue of jurisdiction is to be determined.'”® Even in the
absence of such an agreement, it should be noted that section 28(1)(d) of the
MCA states that the Magistrate’s Court has jurisdiction to entertain matters
where the whole cause of action arose within its area of jurisdiction.'” In this
regard, it is argued that the application for debt review is the reason why the
courts are approached, and not the disputes in terms of the individual
agreements. Therefore, the Magistrate’s Court in whose jurisdiction the debt

review took place will have jurisdiction to entertain the matter.'”®

Credit providers participating in the work streams agreed not to oppose the
monetary jurisdiction'”® of the Magistrates’ Courts.'® Even in the absence of
such an agreement, it is however submitted that the court will still have
jurisdiction to entertain a matter where the total outstanding amount on all credit
agreements exceeds the current monetary limit, since section 86'®' clearly

states that the Magistrates’ Courts should hear the matters.'® According to the

'3 NCR: Founding Affidavit par 56.

174 It is submitted that there is no limitation on the debt counsellors choice of court by s 86(8)(b) as it
merely refers to “the Magistrate’s Court”, in the singular — NCR: Founding Affidavit par 57.

175 Cf also the NCR: Founding Affidavit par 58.

176 As suggested by the NCR in the NCR: Founding Affidavit par 58 the argument that only the court in
whose jurisdiction the credit providers carry on business is not justified as it will render any attempt to
hold a hearing impossible. Furthermore, ss 86(8)(b) and 87 do not place any limitation on the debt
counsellor’s choice of court, it simply refers to the “Magistrate’s Court”.

"7 Principles and Guidelines 51.

' Ibid.

"7 Which is currently determined by the Minister at R100 000 ito s 29(1)(g) of the MCA.

180 Principles and Guidelines 51.

"1 Cf Ss 86(7)(c), 86(8), 86(9) and (11).

182 Principles and Guidelines 51. Also see NCR: Founding Affidavit par 59-60.
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work stream guidelines support for this argument is also to be found in section
29(1)(e) of the MCA, in terms of which actions based on or arising from credit
agreements, as described in section 1 of the NCA, may be heard by
Magistrates’ Courts. It should be noted that no monetary jurisdiction has been
placed on these matters.'®

o An allegation that the consumer is over-indebted
This allegation should be supported by proof of the consumer’s income, the
Form 17.1 and the certificates of balance which should be attached to the
founding affidavit as an annexure. Details should be provided regarding which
credit providers furnished balances and which failed to do so. A summary of the

content of the certificate of balances should also be provided.'®*

o The total exposure of the consumer
A breakdown of the total exposure of the consumer must be provided and
attached to enable the court to determine the reasonability of the original offer.
An explanation regarding the process followed by the debt counsellor to

establish that the consumer is over-indebted, must also be given. '®°

o The restructuring proposal
A copy of the proposal, as provided to the credit providers, must be attached to
the application. The affidavit must provide an explanation of how the
restructuring proposal was drawn up with specific reference to the breakdown
and re-apportionment of the debt and instalments as from the date of

commencement until the date of the final payment.'®

o Details of which credit providers accepted or declined proposals
The outstanding balance, term, interest rate and first payment date regarding
the payments to be made to the credit providers who accepted the proposals,

'83 Principles and Guidelines 51.
¥ Idem 52.

% Ibid.

"% Ibid.
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should be provided. Where proposals have been declined the reasons for

refusal should be provided.'®’

o An explanation as to the specific circumstances of the consumer
which makes the proposal reasonable

The NCR'® suggests that the legislator has not intended that the application
procedure in terms of rule 55 should be followed when a matter is referred to
the Magistrate’s Court in terms of section 86(8)(b). It is pointed out that section
86(8)(b), unlike section 86(9) which expressly refers to an application, uses the
word “refer”. Furthermore, the legislator intended a speedy and inexpensive
procedure to be employed and not the cumbersome, costly and slow procedure
in terms of rule 55. Accordingly, it is submitted that the Magistrate, in

discharging his duties under section 87,

“fulfils an administrative as opposed to a judicial role. He or she must consequently
comply with the relevant provisions of the Constitution and the Promotion of
Administrative Justice Act, 2000 (“PAJA”). That entails that the relevant magistrate must
devise procedures which will facilitate a speedy, fair and expeditious hearing in terms of
section 87 of the NCA.”'®

In order to remove any uncertainty with regard to the procedure to be employed
when a matter is referred to the Magistrate’s Court in terms of section 86(8)(b),
it is suggested that the Act and Regulations be amended to specifically regulate
the procedure to be followed. The main purpose of the Act, namely to protect
consumers, obviously includes the purpose to avoid costly and cumbersome
procedures and this factor should be taken into consideration when such a
procedure is designed. Additionally, the issue of jurisdiction in respect of debt

review matters should also be addressed in this light.'®

Regarding the powers bestowed on the Magistrate’s Court in terms of section
87, it should be noted that this section allows the court to only re-arrange the

'87 Cf Scholtz et al 14-18.

"% NCR: Founding Affidavit par 43-51.

' Idem par 51.

190 Cf Absa Bank Ltd v Myburgh (Unreported case no 31827/2007 (TPD)) par 43 and the discussion by
Roestoff and Coetzee “Consent to jurisdiction — Unlawful provision in a credit agreement — Is the
jurisdiction of a court ousted thereby?” 2008 Journal of Contemporary Roman-Dutch Law 678.
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consumer’s obligations. It does not make provision for a discharge of any of the
consumer’s debt.'' Consequently, it is submitted that debt review cannot be
considered to be a genuine debt relief measure and that the legislator should
consider providing for the possibility that the court could enforce a discharge of

a part of the consumer’s debt obligations.

o The issue of notification

The Act and the Regulations do not specify how notification regarding the
eventual hearing for debt-rearrangement should be effected.'® As pointed out
by Scholtz et al,'®® the documents pertaining to the hearing should be regarded
as court processes and should, in accordance with the audi alteram partem
principle, be served on the affected parties. Apparently some credit providers
insist on service by a sheriff.’® Scholtz et a'®® submit that section 168 applies
and that documents which have been either delivered to a credit provider or
sent by registered mail to the credit provider's last known address will be
regarded as having been properly served. The NCR submits that section 168 is
not prescriptive. Accordingly the NCR is of the view that especially in light of the
object of the NCA, to protect consumers,'®® service by way of fax or email
should also be allowed where the credit provider has consented to service in

this manner in writing.'?’

During the work streams, credit providers agreed that service by fax or e-mail
(accompanied by an acknowledgement of receipt) on their debt review
departments would be acceptable.'® Nonetheless, there have been instances
where the Magistrates’ Courts have refused to accept this form of service where

credit providers have specifically consented thereto.'®®

1 Cf Boraine 211 and 212.

12 Scholtz et al 14-18

19314-19.

194 Cf Scholtz et al 14-18.

19314-19.

19 Cf the Myburgh case par 43.

"7 NCR: Founding Affidavit par 52.1.5.
'8 Principles and Guidelines 53.

19 NCR: Founding Affidavit par 52.1.5.
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As pointed out by the NCR, service by a sheriff would be inappropriate as it is a
time-consuming and expensive process if service has to be effected to each
credit provider of the consumer. Moreover, it should be kept in mind that the
already over-indebted consumer would probably not be able to afford this

manner of service.?®°

2.2.2.6 The debt counselling payment distribution system

Regulation 11 provides that a debt counsellor who receives payments on behalf
of a consumer and/or distributes such funds to credit providers in terms of debt
restructuring, must comply with the required legislation and must advise the
NCR of its receiving and/or distributing such funds. However, the collection and
distribution of monthly payments following on debt restructuring are currently
dealt with by so-called “Payment Distribution Agents” (PDA’s) which are at
present not regulated in the Act or the Regulations. Although the effectiveness
of this system obviously depends to a great extent on trust and effective

communication between all stakeholders,?""

it is submitted that the legislator
should regulate issues such as the nomination and appointment of PDA’s by the
debt counsellor and court, as well as the registration and monitoring of PDA’s

by the NCR.

2.2.2.7 Termination of debt review
Section 86(10) provides that

“if a consumer is in default under a credit agreement that is being reviewed in terms of
this section, the credit provider in respect of that credit agreement may give notice to

terminate the review in the prescribed manner® to
(a) the consumer;
(b) the debt counsellor; and

290 Idem par 52.1. Cf also Scholtz et al 14-18.

1 e the consumer, debt counsellor, credit providers and the PDA — Presentation by Marlene Heymans
entitled “Blockages in the debt counselling payment distribution system” on 12 March 2009 at the UP
Law Clinic. Also see presentation by Hannatjie Pienaar at a conference entitled “Safari into Debt
Enforcement” on 16 and 17 March 2009 in Midrand.

292 Currently the Regulations do not prescribe anything with regard to the form of the notice — Boraine
and Renke 2008 De Jure 4 n 19. Cf also Scholtz et al 14-16 for an example of what would in their view
suffice as a notice to terminate. According to the work stream agreement notice must be sent to the
consumer and debt counsellor by fax, e-mail or mail — Principles and Guidelines 56. It is submitted that s
65 of the NCA should apply and that the consumer may choose the manner of delivery from the options
of either personal delivery, fax, e-mail or printable web page.
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(c) the National Credit Regulator,
at any time at least 60 business days after the date on which the consumer applied for
the debt review.”

The effect of this provision is that the debt counsellor is given 60 business days

to complete the debt review process in terms of section 86.2°® After 60 days the

204 credit

credit provider can proceed with the enforcement of the specific
agreement and a section 129(1)(a) notice need not precede litigation.
should however be noted that the Magistrate’s Court hearing the matter may
order that the debt review resume on any conditions that the court consider to

be just in the circumstances.?®

In the work streams, it was agreed that credit providers would first issue a
notice that they will terminate within ten days.?%” It should however be noted that
a credit provider may terminate a debt review even if the consumer has been
making payments and a proposal has been submitted to credit providers. A debt
counsellor must proceed to obtain a consent order or refer the matter to court if

the matter cannot be resolved through negotiations.?%

Termination of the debt review process can also take place after rejection of a
debt review application by the debt counsellor in terms of section 86(7)(a).?*®
The consumer or the debt counsellor may also withdraw from the process. The
process for withdrawal is however not regulated by the Act or Regulations. In
terms of the work stream agreement, if the consumer wishes to withdraw,
written notice must be provided to the debt counsellor, including the consumer’s
reasons for withdrawing. A debt counsellor may also withdraw from the debt
review if a consumer is dishonest or is not co-operating. Thereby the consumer

is for the time being dispossessed of his right to be afforded debt relief in terms

2% Boraine and Renke 2008 De Jure 4 n 21.

*% Termination thus do not effect the other credit agreements in the review — Principles and Guidelines
56. Scholtz et al 14-16 points out however that the wording of s 86(10) is unclear as it is capable of being
interpreted to mean that a single credit provider may terminate a debt review despite the fact that other
credit providers want to continue with negotiations and finalise the matter.

2% Scholtz et al 12-18.

206 5 86(11).

27 Principles and Guidelines 18.

> Ibid,

209 Principles and Guidelines 18.

81



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

of the Act. In terms of the work stream agreement, the debt counsellor is in
cases of voluntary withdrawal and withdrawal by the debt counsellor, obliged to
inform the consumer that legal action may be taken in respect of credit
agreements that are in default. The consumer must also be informed that his or
her credit record will, for a period of six months show that he or she has
voluntarily withdrawn from the debt review process or that his or her review has
been terminated by the debt counsellor, as the case may be. The consumer
must furthermore, be informed that he or she is still liable for the debt
counselling fees to date and that he is entitled to re-apply for debt counselling.
In terms of the work stream agreement credit providers must be notified of any
voluntary withdrawal within five days on a Form 17.4.2"° In terms of the
agreement, the debt counsellor may not refuse to withdraw because the
consumer has not paid any of his fees.?'' In the case of withdrawal by the debt
counsellor, the consumer must be given ten business days to respond to the

debt counsellor, failing which, he may then withdraw.?'?

2.2.2.8 After care and clearance certificate

The debt counsellor must monitor payments by the consumer for the full period
of the debt review.?'® It is suggested that a follow-up consultation should take
place at least once a year. Credit providers should be notified of any changes to

the consumer’s circumstances on Form 17.3.2

When all the debt obligations under every credit agreement that was subject to
the debt-rearrangement order or agreement has been repaid the debt

215 must issue a clearance certificate in Form 19.2'® This would mean

counsellor
that a consumer, who for example, has a home loan agreement with a

repayment period of 30 years as one of his or her credit agreements under

20 ¢f Principles and Guidelines: Annexure D.

2 Principles and Guidelines 19.

*1 Obviously consumers may also change debt counsellors at any time or the debt counsellor may transfer
a consumer to another debt counsellor. The party initiating the transfer should notify the other party —
Principles and Guidelines 20.

13 Principles and Guidelines 20.

% Principles and Guidelines: Annexure F.

213 Not the court — Scholtz et al 14-14.

216 Reg 27 and see s 71 which provides for the removal of a record of debt adjustment or judgment and
Scholtz et al 11-27 et seq.

82



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

debt-re-arrangement, would only be able to be relieved from the consequences
of debt review after a period of at least 30 years. In order to provide for a proper
and genuine debt relief measure, it is submitted that the legislator should
consider the introduction of a new provision in terms of which the court, on
application by the consumer, may relieve the consumer of the disabilities

resulting from debt re-arrangement at an earlier stage.

2.2.2.9 Effect of debt review or debt re-arrangement

Section 88 deals with the consequences of debt review or debt re-arrangement
for the consumers and their credit providers. A consumer who has applied for
debt review or who has alleged in court that he or she is over-indebted, may not
incur any further charges under a credit facility or enter into any further credit
agreement (other than a consolidation agreement) until one of the following
events has occurred:?"’

“(a) The debt counsellor rejects the application and the prescribed time period for
direct filing in terms of section 86(9) has expired without the consumer having
so applied;

(b) the court has determined that the consumer is not over-indebted, or has
rejected a debt counsellor’s proposal or the consumer’s application; or

(c) a court having made an order or the consumer and credit providers having
made an agreement re-arranging the consumer’s obligation, all the consumer’s
obligations under the credit agreement as re-arranged are fulfilled, unless the

consumer fulfilled the obligations by way of a consolidation agreement.”'®

A credit provider who enters into a credit agreement in contravention of the
prohibition in section 88(1), runs the risk of such an agreement being declared
to be reckless credit, whether the circumstances set out in section 80 apply or
not.2'® For the consumer, severe consequences also follow if he or she

applies®® for or enters into a credit agreement contrary to section 88. In such a

2175 88(1).

*!% In case of a consolidation agreement the effect of s 88(1) continues to apply until the consumer fulfills
all the obligations under the consolidation agreement, unless the consumer again fulfilled it by way of a
consolidation agreement — s 88(2).

*19'5 88(4). A new category of reckless credit is thus created in addition to those mentioned in s 80 and
the consequences of reckless credit would therefore apply — Scholtz ef al 11-19.

220 The sanction provided for in s 88(5) therefore not only applies to the situation where the consumer
enters into a credit agreement — Scholtz et al 11-19.
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case, section 88(5), in effect, divests the consumer of his right to be afforded
debt relief under the Act as it provides that the provisions of the Act relating to
over-indebtedness and reckless credit contained in Part D of Chapter 4 of the

Act will never apply to such an agreement.??'

Section 88(3) provides that a credit provider who receives notice of court

3222 or 85223 224 that a consumer has

proceedings in terms of section 8 or 8 or a notice
applied for debt review may not exercise or enforce, by litigation or other judicial
process, any right or security under that credit agreement until the following

events have taken place:

“(a) the consumer is in default under the credit agreement; and

(b) one of the following has occurred:

225
, O

(i) An event contemplated in subsection (1)(a) through (c) r

(ii) the consumer defaults on any obligation in terms of a re-arrangement
agreed between the consumer and credit providers, or ordered by a
court or the Tribunal.”

It is important to note that the effect of section 88(3) is explicitly made subject to
section 86(10).2%® Consequently, it is submitted that a credit provider would be
entitled to enforce a credit agreement where the consumer is in default, and the
events contemplated in section 88(1) have not occurred, as long as the credit
provider has proceeded to terminate the debt review process in terms of section
86(10). In the case of First Rand Bank v Smith?*’ the court however interpreted
and applied section 88(3) to the facts of the case, without taking cognisance of

the possible application of section 86(10).

The facts of the Smith case were briefly as follows: The plaintiff applied for
summary judgment against the defendant. This application was brought after
the plaintiff had instituted action against the defendants, on 31 July 2008, for

221 Cf Scholtz et al 11-19.

2§ 83 provides that the court may declare that a credit agreement is reckless and may suspend it as
reckless credit.

> Ito s 85 the court may declare and relieve over-indebtedness.

24 1t0 s 86(4)(b) (D).

225 1o 5 88(1)(a)-(c).

226 And also s 86(9).

227 Unreported case no 24205/08 (WLD).
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payment of the amount of R940095.28. This debt was claimed pursuant to
monies lent and advanced to the defendants, which loan was also secured by a
mortgage bond. The court pointed out that the NCA therefore applied to the
agreement between the plaintiff and defendants.??® Approximately 11 months
before institution of the action, on 3 September 2007, the defendants
approached a debt counsellor to whom they submitted an application for debt
review in terms of section 86(1) of the Act. More than two months later, on 12
November 2007, the debt counsellor notified inter alia, the plaintiff of the debt
review application. This notification purported to be a notification in terms of
section 86(4)(b)(i) of the Act. It should be noted, that this notification was not
done as prescribed in terms of section 86(4)(b)(i), as this subsection read with
regulation 24(2) requires the debt counsellor to deliver the notice®® to all credit
providers within five business days after receiving the application for debt
review. From the facts of the case, it appears that this notice was also meant to
serve as a notice of the debt counsellor's determination of the over-
indebtedness of the defendants in terms of section 86(6) of the Act. Yet again,
the debt counsellor did not comply with the prescribed time frames, as
regulation 24(6) requires the debt counsellor to make such an determination
within 30 business days after receiving the debt review application in terms of
section 86(1) of the Act. The notice also contained settlement proposals and a

recommendation by the debt counsellor as follows:?%°

“Should acceptance be obtained from all credit providers a consent order will be
obtained, alternatively proceedings will be continued in terms of section 86(8) of the
National Credit Act.”

The court suggested that section 86(8) provides for the procedure to be
followed by the debt counsellor once a recommendation in terms of section
86(7) has been made. According to the court, one of two possible courses of
action®' could be followed depending on whether the credit providers

2% The Act applies to all credit agreements —s 4(1). The agreement in casu constitutes a credit
transaction ito s 8(4) as it is a mortgage agreement ito s 8(4)(c). A mortgage agreement is defined in s 2
as a “credit agreement that is secured by a pledge of immovable property”.

22 je the required Form 17.1.
230 Smith case par 6.

2! Ie the filing of a consent order or referral of the matter to the Magistrate’s Court.
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consented to the proposal or not. No further steps were however taken by the
debt counsellor or the defendants after the notice had been given.

Although the Act prescribes time periods in respect of certain actions that have
to be taken by the debt counsellor, the court pointed out that the Act does not
prescribe any time frames within which the debt counsellor has to proceed in
terms of section 86(8). Moreover, it appears that there is no sanction for the
failure of taking these steps.?® The court pointed out that section 88(3) contains
the prohibition on the plaintiff's right of institution of action until certain events
have occurred.?® According to the court the events contemplated in section
88(3) cannot however occur unless the next step, namely the filing of a consent
order or referral of the matter to the Magistrate’s Court, in terms of section 86(8)

was taken. ?**The court explained as follows:?*°

“In the present matter no agreement has been concluded, neither has there been any
order made. Accordingly the provisions of section 88(3)(a) and 88(3)(b)(ii) do not apply.
The provisions of section 88(3)(a) and section 88(1)(a) through to 88(1)(c) are not
relevant: (There is no agreement, the debt counsellor did not reject the application,
there is no determination by a court either as to indebtedness or as to rearrangement.)”

The court therefore found that the debt counsellor by not having taken the next

step in terms of section 86 have enabled the defendants:**®

“to frustrate ... the fulfiiment of the events set out in section 88(3) which otherwise
would occur. This has resulted in the credit provider being unable to take steps to
institute proceedings to recover the debt. The inactivity of the counsellor and/or
consumer resulted in the creation of a moratorium.”

With regard to the interpretation of section 88(3) and the stay it creates with

regard to the institution of proceedings the court suggested that:*’

“The true enquiry is whether or not the section should be read as meaning that the
notice is to be seen in isolation or whether it should be seen that after commencement

22 par 8.
23 par 9.
4 par 11.
235 par 12.
236 par 13.
27 Par 14.
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of the process by the publication of the notice and provided the process is pursued as
required by the section the stay will operate.”

An interpretation that the notice should be seen in isolation would, according to
the court, create a lacuna in the Act, as the consumer would then be able to
prevent the consumer from ever instituting action against it. According to the
court, such an interpretation would in fact enable the consumer to abuse the
process provided for in the Act in terms of section 86. The court explained as

follows:2%

“A dishonest debtor could frustrate the rights of legitimate creditors by starting the
process and then stopping mid-stride as happened in this matter. There would then be
a permanent moratorium. The credit provider would never [be] able to obtain relief and
is forever unable to exercise or enforce by litigation his rights to payment. This situation
arises as a result of matters which are beyond the creditor's control and in
circumstances in which he plays no role. It is the debt counsellor who applies to court, it
is the debt counsellor who rejects the application. It is the court which determines the
consumer to be not over-indebted or which rejects the application made by the debtor
or debt counsellor. It is the consumer who pays or does not pay all of his debts.”

Accordingly, the court found that the legislature could not have intended such
an absurd result, and although the court must refrain from legislating, it should
in interpreting the legislation have regard to the well known principle of avoiding
absurdity.?*°® The court therefore found that the notice would become ineffective
to stay proceedings and that the process will lapse if it is not followed to its
conclusion within a reasonable time.?*® A reasonable time for taking the steps
under section 86(8) is, according to the court, no more than three months.?*" In
this regard the court referred to the “right of termination on 60 days’ notice”
provided for in the Act which in its view would translate to a period of three
months.?*? It would appear that the court here had the provision of section

86(10) in mind. The court, however, did not refer to this section specifically,

% par 15.

% The court referred to Bastian Financial Services (Pty) Ltd v General Hendrik Schoeman Primary
School 2008 (5) SA 1 (SCA).

>0 Par 19, 22, 23 and 27.

> par 24.

** Ibid,
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neither did it discuss or explain the application of this subsection in the present

matter.

Finally, the court found, that if it was wrong in its interpretation, the provision is
in any event in direct conflict with section 25(1) of the Constitution of the
Republic of South Africa, as it enables the debtor to escape his payment
obligations and thereby amounts to an arbitrary deprivation of property in terms
of section 25(1).243

The defendants in casu relied on the provisions of section 130(3)(c)(i) to submit
that the plaintiff was precluded from instituting action against them. Section
130(3)(c) precludes the court from determining a matter unless it is satisfied,
inter alia, “that the credit provider has not approached the court during the time
that the matter was before a debt counsellor...”. From this subsection it should
be clear that the legislator has intended to prevent the credit provider from
taking steps to enforce an agreement for as long as a “matter is before a debt
counsellor”. It is submitted, that these words refer to the period which
commences when the consumer approaches the debt counsellor, and ends
when the actual debt review application is submitted to a debt counsellor. This,
in our view, is apparent from section 130(4) which distinguishes between the
powers of a court where it determines that the credit provider has approached

244

the court in circumstances contemplated in section 130(3)(c),”™ and where the

court determines that a credit agreement is subject to a pending debt review. 2#°

In casu, the defendants argued that the credit provider was precluded from
instituting action against them as it approached the court during the time that
the matter was before a debt counsellor in terms of section 130(3)(c)(i).
According to the court, the matter in casu was however not “before a debt

> par 25.

24 See s 130(4)(b) which provides that the court must in such a case “(i) adjourn the matter before it; and
(ii) make an appropriate order setting out the steps the credit provider must complete before the matter
may be resumed”.

25 See s 130(4)(c) which provides that the court may “(i) adjourn the matter, pending a final
determination of the debt review proceedings; (ii) order the debt counsellor to report directly to court, and
thereafter make an order contemplated in section 85(b); or (iii) if the credit agreement is the only credit
agreement to which the consumer is a party, order the debt counsellor to discontinue the debt review
proceedings, and make an order contemplated in section 85(b)”.
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counsellor” as the matter in its view ceased to be before a debt counsellor as
soon as the debt counsellor has considered the application and published the

notice in terms of section 86(8).%*°

The court finally held that the plaintiff was entitled to institute action when it did
so in July 2008 and that the notice in terms of section 86 no longer barred the

process. Accordingly an order for summary judgment was granted.?*’

It is submitted that section 130(3)(c)(i) was not applicable in casu. It is
submitted, that the real reason for the plaintiff not being able to institute action
against the defendants was the fact that the relevant credit provider has not
proceeded to terminate the debt review as provided for in section 86(10) of the
Act. Although the Act does not expressly prescribe a time frame within which
the debt counsellor has to proceed to apply for a consent order or to refer the
matter to court in terms of section 86(8), it is submitted that a time period is
indirectly prescribed by the provisions of section 86(10). If a debt counsellor
fails to proceed in terms of section 86(8), the credit provider may proceed to
terminate the debt review process in terms of section 86(10). The events set out
in section 88(3) need not occur. It is therefore submitted that section 88(3) does
not lead to an absurd result. There is no lacuna in the Act and the interpretation
followed by the court, that the debt review should automatically lapse if the
process was not followed to its conclusion, was therefore unnecessary. The
credit providers’ interests are protected by the provisions of section 86(10)
which enables them to terminate the debt review process and thereafter

continue to enforce the agreement.

The effect of the court’s decision is that the onus is placed on the debt
counsellor to proceed to either apply for a consent order or refer the matter to
the court in terms of section 86(8) within a reasonable time. If he fails to do so
the debt review will automatically be terminated after a reasonable time has
expired, without any notice required. If this interpretation is correct, one would

then wonder what the purpose of section 86(10) is.

246 par 29,
247 par 30-31.
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It is submitted that the court’s interpretation is incorrect as it has the effect of
rendering section 86(10) redundant. In our view, the provisions of section
86(10), 88(3), and 130(1)(a) and 130(3)(c) should be read together in order to
determine the intention of the legislator regarding a credit provider's power to
approach the court to enforce a credit agreement in cases where the consumer

has consulted a debt counsellor;2*8

o In terms of section 130(3)(c)(i) the credit provider is precluded from
taking steps to enforce an agreement during the time that a “matter is
before the debt counsellor”. It is submitted that these words refer to the
period which precedes the actual debt review application. Additionally, in
terms of section 130(3)(c)(ii), the credit provider is also prevented from
approaching the court in respect of a credit agreement to which the Act
applies where the consumer has taken and fulfilled any of the steps
mentioned in section 129(1)(a).

o For as long as the debt review process is pending the credit provider
would be able to enforce an agreement once the events set out in section
88(3) have occurred.

o Where the debt counsellor did not proceed in terms of section 86(8) the
credit provider would be able to enforce the agreement after he has given
notice to terminate the review in terms of section 86(10) and after

complying with the requirements in section 130(1)(a).?*°

2.3
CONCLUSION REGARDING PHASE 1 OF THE RESEARCH PROJECT

Ultimately, the effectiveness of the Act’s provisions to provide relief to the over-
indebted consumer depends on the co-operation of the different role players

% Where the consumer has not consulted a debt counsellor the credit provider would be able to continue
with enforcement after he has complied with the requirements in section 129(1) and the relevant
requirements of s 130 of the Act — see the discussion in par 2.2.2.2 above.

*9If the credit provider who has given notice of termination in terms of section 86(10) has proceeded to
enforce the agreement, the court may in terms of section 86(11) order that the debt review resume on any
conditions the court considers to be just in the circumstances.
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and compliance with the spirit of the Act*° elucidated in section 86(5)(b) as

follows:

“[A] consumer who applies to a debt counsellor, and each credit provider ... must participate
in good faith in the review and any negotiations designed to result in responsible debt re-

arrangement.”

During these negotiations the purpose of the Act, namely to protect consumers
should constantly be kept in mind. Credit providers will have to change their
attitudes and appreciate the fact that they will have to take greater responsibility
for the negative consequences of credit granting. In this regard the following
statement of the court in the Prochaska case,?’ is important:

“It is abundantly clear, in my view, that the Act has introduced innovative mechanisms and
concepts directed more for the protection and in the interests of credit consumers than that
of credit providers.”

Although the NCA aims to resolve consumer indebtedness by providing for debt
review and debt restructuring, it also aims to prevent over-indebtedness by inter
alia incorporating consumer education in the mandate of the NCR.*?
Statistics®? indicating that nearly half of credit active South African consumers
have bad credit records and more than 42 000 consumers are currently
undergoing debt counselling signify that still more should be done to prevent
over-indebtedness and to reduce the need for consumers to resort to the debt
relief mechanisms of the Act. It must therefore be clear that there is a definite

need for consumer education at both the adult and school level.?*

250 Cf presentations of Rob Eastonberry and Deon Van Wyk at a conference entitled “Safari into debt
enforcement” on 16 and 17 March 2009 in Midrand.

! Par 21 and 56.

22 Cf's 3(e)(i), (g) and (i) read together with s 16(1)(a); Roestoff and Renke “The Consumer Credit Bill —
a solution to over-indebtedness?” 2005 Journal of Contemporary Roman-Dutch Law 115; Renke,
Roestoff and Bekink “New legislative measures in South Africa aimed at combating over-indebtedness —
are the new proposals sufficient under the constitution and law in general?” 2006 International Insolvency
Review 91; Kelly-Louw 225.

>3 See par 2.1 above.

¥ It is interesting to note that already in 1995 the South African Consumer Credit Association
recommended that financial education be included in the South African school curriculum — see “Debt
Collecting” South African Law Commission Project 74 (1995) 118 and Roestoff and Renke “A fresh start
for Individual Debtors: The role of South African insolvency and consumer protection legislation” 2005
International Insolvency Review 93 102 and “Solving the problem of over-indebtedness: International
guidelines” 2003 Obiter 1 8. Also see Kelly-Louw 211 and presentations by Tony Richards and Christo
Otto at a conference entitled “Safari into Debt Enforcement” on 16 and 17 March 2009 in Midrand.
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As pointed out above,?® legislative gaps also contribute to the ineffectiveness
of the debt counselling system. Although the work stream guidelines are to be
welcomed because they attempt to find a solution for these problems, the
situation is still not desirable. Many credit providers and debt counsellors did not
form part of the work stream processes and therefore cannot be bound by these
agreements.?®® The NCR’s application to the High Court for a declaratory order
may shed some light on the problems currently experienced, however, it is
submitted that the best solution is, for the legislator to address these
shortcomings in order to bring about a proper and effective debt review
process.?’ It is submitted that the following issues should be addressed by the
legislator:*®

o A review of the requirements pertaining to the education,

experience and competence of debt counsellors.>®

It is suggested that regulation 10 be amended as follows:°

“10. A person who applies for registration as a debt counsellor must meet the
following further requirements—
(a) Education:
(i) a Grade 12 certificate or equivalent Level 4 qualification issued
by the South African Qualifications Authority; and
(ii) successful completion of a debt counselling course approved
by the National Credit Regulator and provided by an institution
approved by the National Credit Regulator.
(b) Experience and Competence:
(i) a minimum of five years working experience in any of the
following fields—
(aa) consumer protection, complaints resolution or
consumer advisory service;
(bb) legal or para-legal services;

(cc) accounting or financial services;

> Par 2.1.

*% Scholtz et al 14-19.

*Ibid.

¥ Proposed amendments to provisions of the NCA and regulations will be indicated by underlining the
relevant insertions and substitutions.

9 See the discussion in par 2.2.1.2 above.

260 1t is suggested that the current sub-regulation 10(b)(i)(ff) be deleted as its application is to wide and
allows almost any working experience to be sufficient ito this section.
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(dd) education or training of individuals;
(e€) counselling of individuals provided that if a person who

applies for registration in terms of this regulation does

not comply with the criteria pertaining to experience as

contemplated in sub-regulation (b)(i) of this regulation,

such a person will still be able to apply for registration

as a debt counsellor if he/she possesses a tertiary

qualification in_either the field of law or economic and

management sciences.

(ii) demonstrated ability to:
(aa) manage his/her own finances at the time of applying for
registration; and
(bb) provide counselling or transfer skills.”

o Clarity as to whether the High Court or the Magistrate’s Court has

the powers in terms of section 85 if it is alleged in High Court that a

consumer is over-indebted.?®"

With reference to the Panayiotts case

22 it is suggested that section 85

be amended as follows:

“85. Despite any provision of law or agreement to the contrary, in any court

proceedings in which a credit agreement is being considered, if it is alleged that

the consumer under a credit agreement is over-indebted, the court in which the

allegation of over-indebtedness has been made may—

(a)

refer the matter directly to a debt counsellor with a request that the debt
counsellor evaluate the consumer’s circumstances and make a
recommendation to the court in which the allegation of over-

indebtedness has been made in terms of section 86(7); or

declare that the consumer is over-indebted, as determined in
accordance with this Part, and make an order contemplated in section
87 to relieve the consumer’s over-indebtedness.”

261 See the discussion in par 2.2.2.1 above.
262 par 17-19 and 21 and see the discussion in par 2.2.2.1 above.
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A new Form 16 which would assist debt counsellors to better

inform their clients of the consequences of debt review.?®

The regulation of the fees that may be recovered by debt
counsellors and the amendment of section 86(3) to provide for the

possibility that credit providers could also bear some of the debt

counselling costs.?*

In this regard it is suggested that the recommended cost and fee
structure drafted by DCSA®®® should be incorporated in the regulations to
the NCA. Additionally, it is suggested that credit providers be made
responsible for the PDA fees. The current section 86(3) should be
substituted with the following provision:

“(3) (a) A debt counsellor may require the consumer to only pay the
prescribed fees pertaining to the process of debt review.

(b) A registered payment distribution agency may, in respect of
services rendered by him in terms of a court order, recover
from the credit provider a commission prescribed in the
regulations of all the amounts paid to such a credit provider by
deducting such commission from the amount paid to the
judgment creditor.”

The amendment of section 86(2) by substituting the words “section
129” with “section 130” .

263

264 1bid.
265 Ipid.
266 Ibid.

See the discussion in par 2.2.2.2 above and the proposed improved Form 16 below.
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. The regulation of the type of information®®’

a credit provider is
required to provide to the debt counsellor pursuant to a request in
terms of regulation 24(3) for verification of information provided by

the consumer.?%®

o It is suggested that section 86(4) be amended by adding a new
subsection (c):

“(c) verify the information provided in the application in terms of subsection
(1), in the prescribed manner and form”

o It is furthermore suggested that regulation 24(3) be substituted

with the following provision:
“(3) In verifying the information provided in terms of sub-regulation (1)
above, the debt counsellor—

(a) may use any method of verification; and
(b) must—
@) request documentary proof from the consumer; and
(ii) contact the relevant credit provider by delivering Form

17.1 as contemplated in sub-regulation (2) who must
then complete and submit Form 16.2°%° to the debt
counsellor within five business days of such verification

being requested.”

. Amendment of section 86(8) to include the instance where a
recommendation is made by the debt counsellor in terms of section
86(7)(c) and to specifically provide for the obtaining of a consent
order when a debt restructuring proposal is accepted by all credit

providers.?’°

27 The “Certificate of Balance”.

2% See the discussion in par 2.2.2.3 above.

?%9 It is suggested that Form 16.2 should be in the form proposed in the work stream guidelines —
Principles and Guidelines: Annexure E.

270 See the discussion in par 2.2.2.5 above.
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Clarity on the procedure to be followed in court when a matter is
“referred” to the Magistrate’s Court because the consumer and
credit providers could not reach consensus on a debt restructuring
proposal. Related issues, such as the jurisdiction of the court to
entertain debt review matters, the person who should approach the
court and the issue of notification regarding the eventual hearing

for debt re-arrangement, should also be addressed.?”’

Amendment of sections 86(7)(c) and 87 to provide for the possibility
that the court could enforce a discharge of a part of the consumer’s
debt obligations.??

The following amendments are suggested with regard to the above three
issues:

o Amendment of section 86(7)(c):

“(c) the consumer is over-indebted, the debt counsellor must issue a
proposal recommending that the Magistrate’s Court declares that the

consumer is over-indebted and make one or all of the following orders—

(i) that one or more of the consumer’s credit agreements be
declared to be reckless credit, if the debt counsellor has
concluded that those agreements appear to be reckless; and

(ii) that one or more of the consumers’ obligations be re-arranged
by—

(aa) extending the period of the agreement and reducing
the amount of each payment due accordingly;

(bb) postponing during a specified period the dates on
which payments are due under the agreement;

(cc) extending the period of the agreement and postponing
during a specified period the dates on which payments
are due under the agreement; or

(dd) recalculating the consumer’s obligations because of
contraventions of Part A or B of Chapter 5, or Part A of
Chapter 6.

2 Ibid.
272 Ibid.
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o

o

(iif)

that any part of one or more of the consumer’s obligations be

discharged and that such obligations, subject to section 88A,

ceases to be binding on the consumer.”

Amendment of section 86(8):

“(8) If a debt counsellor makes a recommendation in terms of subsection

(7)(b) or (7)(c) and—

(@)

the consumer and each credit provider concerned accept that
proposal, the debt counsellor must record the proposal in the
form of an order, and if it is consented to by the consumer and
each credit provider concerned, the consumer, by notice to the

credit provider, may apply in the form and manner as

prescribed in the Magistrates’ Courts Act, 1944 to the

Magistrate’s Court of the district in which the consumer resides

or carries on business or is employed for the order to be made

an order of court;

if paragraph (a) does not apply, the consumer, by notice to the

credit provider, may apply in the form and manner as

prescribed in the Magistrates” Courts Act, 1944 to the

Magistrate’s Court of the district in which the consumer resides

or carries _on business or is employed for an order

contemplated in_subsection 7(c) and section 87.”

Amendment of section 87(1):

“87. (1) If a consumer applies to the Magqistrate’s Court in terms of section

86(8)(b) or 86(9), the Magistrate’s Court must conduct a hearing as

prescribed in the Magistrates” Courts Act, 1944 and, having regard to

the proposal and information before it and the consumer’s financial

means, prospects and obligations may—

(a)
(b)

reject the application; or

declare that the consumer s over-indebted and make—

(i) an order declaring any credit agreement to be reckless,
and an order contemplated in section 83(2) or (3), if the
Magistrate’s Court concludes that the agreement is
reckless;

(ii) an order re-arranging the consumer’s obligations in any
manner contemplated in section 86(7)(c)(ii); or

(iii) an order contemplated in section 86(7)(c)(iii); or

(iv) an _order appointing a payment distribution agent,

reqgistered by the National Credit Regulator in terms of
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section 44A, and which will be responsible for the

collection and distribution of payments received from

the consumer after a debt restructuring order or

agreement; or
(v) all the orders contemplated in subparagraph (i), (i), (iii)

and (iv) of subsection (1)(b).”

o With regard to the issue of notification, a new regulation 26(4) is
suggested:

“Notification to the relevant credit providers of an application by the consumer in
terms of section 86(8)(b) and 86(9) may be effected by one or more of the

following mechanisms:

(a) personal delivery;
(b) registered mail to the last known address of the relevant credit provider;
(c) fax or email, provided that the debt counsellor is able to provide

satisfactory proof of successful transmission of such fax or email or an
acknowledgement of receipt be obtained from the relevant credit
provider.”

o With regard to the debt counselling payment distribution system,

273

issues such as the appointment of PDA’s by the court’” as well as

the registration and monitoring®’* of PDA’s by the NCR, should be

addressed.?”®

o The amendment of section 14(a) is suggested:
“14. The National Credit Regulator is responsible to regulate the consumer
credit industry by—
(a) registering credit providers, credit bureaux, debt counsellors

and payment distribution agents:”?"®

o A new section 44A is suggested:

3 See the proposed s 87(1)(a)(iv) above.

™ It is submitted that the monitoring of PDA’s is covered by the existing section 15(c) of the NCA.
273 See the discussion in par 2.2.2.6 above.

276 Additionally, it is suggested that reg 4 should be amended to provide for the prescribed form of
application.
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“Registration of payment distribution agents
44A. (1) The National Credit Regulator must establish and issue standards
and conditions for registration of payment distribution agents.

(2) The National Credit Regulator may not register a person as a
payment distribution agent unless that person has, in the opinion of
the National Credit Regulator—

(a) sufficient human, financial and operational resources to enable
it to function efficiently and to properly perform its functions in
terms of the Act; and

(b) sufficient administrative measures and safeguards to enable it
to function efficiently and to properly perform its functions in

terms of the Act.”*”’

o Regulation of the process to be followed when a consumer or the
debt counsellor withdraws from the debt review process.?”®

o A new section 86A is suggested:
“Withdrawal from the debt review process
86A. (1) A consumer may voluntarily withdraw an application in terms of
section 86 at any time before an order of court as contemplated
in section 86(8) has been granted, by delivering a written notice
to the debt counsellor that the consumer is withdrawing the
application, including the reasons for such withdrawal.

(2) Within five business days after receiving a notice as
contemplated in subsection (1), the debt counsellor must notify
all credit providers that are listed in the application in terms of
section 86 and every registered credit bureau in the prescribed

manner and form?’®

that the consumer has voluntarily
withdrawn the application in terms of section 86.

(3) A debt counsellor may withdraw an application in terms
of section 86 if the debt counsellor is of the opinion
that the consumer is dishonest or is not co-operating

with regard to the application in terms of section 86.

7 It is submitted that cancellation of registration of a PDA will be covered by the existing s 57 of the
NCA.

278 See the discussion in par 2.2.2.7 above.

" See Form 17.4 — Principles and Guidelines: Annexure D.
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Within five business days after a withdrawal as contemplated in
subsection (3), the debt counsellor must notify the consumer
and all credit providers listed in the application in terms of
section 86 as well as every registered credit bureau in the

280 6f the withdrawal.

prescribed manner and form

A notice of withdrawal contemplated in subsection (4) may only

be delivered after at least 10 business days have elapsed since

the debt counsellor delivered a written notice to the consumer
of the debt counsellor’s intention to withdraw the application,
including the debt counsellor's reasons for such intended

withdrawal, and the consumer has failed to respond to such a

notice.

If a consumer or the debt counsellor withdraws an application

for debt review as contemplated in terms of this section, the

debt counsellor must inform the consumer that—

(a) any of the consumer’s credit providers may approach
the court for an order to enforce a credit agreement in
respect of which the consumer is in default;

(b) the consumer’s credit record will, for a period of six
months, reflect that the consumer has voluntarily
withdrawn the application or that the debt counsellor
has withdrawn the application, as the case may be;

(c) the consumer is liable for all debt counselling fees
prescribed in terms of the Act and which are due up to
the date of withdrawal;

(d) the consumer is entitled to re-apply for debt review in
terms of section 86.”

disabilities resulting from debt-rearrangement:

The introduction of a new provision in terms of which the court, on
application by the consumer, may relieve the consumer from the

281

A new section 88A is suggested:
“Magistrate’s Court may relieve consumer of disabilities resulting from
debt re-arrangement

280 1pid.

81 See the discussion in par 2.2.2.8 above.
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88A. A consumer whose debts have been re-arranged in terms of Part D of this

Chapter may apply to the Magistrate’s Court of the district in which the

consumer resides or carries on business or is employed at any time for an

order relieving the consumer of every disability resulting from debt re-
arrangement, and the court may grant such an order if it is satisfied—

(a) that the consumer has paid all arrear instalments of all credit
agreements which are subject to the debt-re-arrangement order or
agreement; and

(b) that the consumer has reaffirmed any obligations that have been
discharged as contemplated in section 86(7)(c)(iii), to be binding on the
consumer again; and

(c) that the consumer is able to resume repayment of all obligations in
terms of the original credit agreements concluded between the
consumer and relevant credit providers; and

(d) that the court is of the opinion that the consumer can no longer be
regarded to be over-indebted as contemplated in section 79.”

It is suggested that regulation 27 should apply in instances where a
consumer has fully satisfied all debt obligations in accordance with
the re-arrangement agreement or order as contemplated in the
proposed amended section 86(8) read together with the proposed
amended section 87(1). If a consumer wishes to be relieved from the
disabilities resulting from debt-re-arrangement at an earlier stage he
or she needs to comply with the proposed section 88A.

It is suggested that section 71(4) and (5) be amended to provide as

follows:
“(4) A consumer to whom a clearance certificate is issued in terms of this
section or in whose favour an order contemplated in section 88A has

been granted, may file a certified copy of that certificate or order with

the national register established in terms of section 69 or any credit

bureau.

(5) Upon receiving a copy of a clearance certificate or court order, a credit

bureau, or the national credit register, must expunge from its records—

(a) the fact that the consumer was subject to the relevant debt re-
arrangement order or agreement;

(b) any information relating to any default by the consumer that
may have—

(i) precipitated the debt-re-arrangement; or

101




The debt counselling process: challenges to consumers and the credit industry in general: April 2009

O

o

(ii) been considered in making the debt-rearrangement
order or agreement; and
(c) any record that a particular credit agreement was subject to the
relevant debt re-arrangement order or agreement.”

Paragraph (d) should be added to section 88(1):

“(d) a court have made an order as contemplated in section 88A.”

Section 88(3)(b)(i) should be amended as follows:

“(i) An event contemplated in subsection (1)(a) through (d); or”
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Form 1: NCR Form 16: Part1 -8

NCR Form 16
Application for debt review in terms of section 86 (1)
NATIONAL CREDIT REGULATOR

APPLICATION BY CONSUMER FOR DEBT REVIEW IN TERMS OF
SECTION 86 OF THE NATIONAL CREDIT ACT 34 OF 2005

Please note that:

On receipt of this application the Debt Counsellor will advise all credit providers and all registered credit
bureaus that you have applied for debt review;

You will be listed with all registered credit bureaus that you have applied for debt review,

When your debt review has been listed under the credit bureaus you will not be able to obtain any further
credit;

This form must be accompanied by a list of all credit providers as well as copies of all documents
requested;

Should any documents not be submitted within 10 days of the Application being received by the Debt
Counsellor, your application will not be accepted;

Until such time as this Application is accepted and all documents required is submitied, your credit
providers may institute legal action against you.

PART 1 — PERSONAL INFORMATION

Joint Application: Yes I:I No I:I

Joint Application
Applicant A

Full names and Surname

Identity number | ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘ ‘

Physical Address

Postal Code

Postal Address

Postal Code

Tel (w) Tel (H)

Fax number:

Cell phone number

E-mail address
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Name of employer

Address of employer

Joint Application
Applicant B

Full names and Surname

Identity number | ‘ ‘ | ‘ | | ‘ ‘ ‘ | ‘

Physical Address

Postal Code

Postal Address

Postal Code

Tel (w) Tel (H)

Fax number:

Cell phone number

E-mail address

Name of employer

Address of employer
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PART 2 — ESTATE ASSETS

Fixed Property

Value less Bond

Fixed Investments R
Savings R
Motor Vehicles R

Other Assets

Eg: Furniture, jewelry, caravan
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PART 3 - HOUSEHOLD

How many dependants do you have?

Are you married or living with someone?

If married, are you married in or out of community of property?
If you are married in community of property you and your spouse must make a joint application for debt review.

Is your spouse/partner employed?

How much does your spouse/partner earn?

What financial contribution does your spouse/partner make to the joint household living expenses?

How many children do you have?

How old are the children?

Do your children stay with you?

Are your children employed?

How much do they earn?

What financial contribution do your children make to the joint household living expenses?

Are there any other persons living with you in your home?

Are they employed?

How much do they earn?

What financial contribution do they make to the joint household living expenses?

Do you have any other source of income?

a. Rental income Amount

Amount

b. Maintenance I:I Amount
c. Part time employment I:I

d. Interest Amount

f. Bonuses Amount

e. Investments I:I Amount

g. Other (specify) I:I Amount

Do you have any other family members or friends who you assist financially?
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PART 4 — INCOME

(Please attach a copy of your salary slip)

Applicant A Applicant B Total

Gross

0 Overtime

0 Commission

Deduction

e  Statutory Deduction

o Tax
o UIF
o Other
o Other

e Employment
Conditions

o] Medical Aid

o] Pension

o] Other

o] Other

Total Deduction

Net pay

Other Income

Other Income

Net Income

Total Joint Net Income:
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PART 5 — MONTHLY COMMITMENTS

(Please list all monthly commitments other than outstanding debt, i.e. school fees, travelling costs,

medical expenses, etc.)

Commitment and Monthly expenses

Essential Living Expenses Amount

Revised Amount

Monthly Home Rental

materials)

Groceries for entire household (includes toiletries and cleaning

Water and Lights

Body Corporate levies / Rates and Taxes

School fees (per month)

Transport and petrol cost for entire household

Cell Phone for entire household

Landline

Maintenance to dependants

Maintenance of vehicle and home

Clothes

Medical (eg Doctor or medication)

Banking Charges

Financial Services

Other

Non-Essential Living Expenses

Domestic Worker

Gardening Services

Alcohol / Cigarettes

Entertainment

Club Membership

Children’s’ pocket money

Tithe / Donations

Cosmetics

Other

Other

Total

Income
Living Expenses

Balance
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PART 6 — DEBT OBLIGATIONS

(Please provide copies of all outstanding balances due)

Credit Provider

Name: Balance
Ref:
Tel:

Monthly Instalment

Fax: Notes:

Type of Account:

Status:

Name: Balance
Ref:
Tel:

Monthly Instalment

Fax: Notes:

Type of Account:

Status:

Name: Balance
Ref:
Tel:

Monthly Instalment

Fax: Notes:

Type of Account:

Status:

Name: Balance
Ref:
Tel:

Monthly Instalment

Fax: Notes:

Type of Account:

Status:

Name: Balance
Ref:
Tel:

Monthly Instalment

Fax: Notes:

Type of Account:

Status:

Name: Balance
Ref:
Tel:

Monthly Instalment

Fax: Notes:

Type of Account:

Status:

Name: Balance
Ref:
Tel:

Monthly Instalment

Fax: Notes:

Type of Account:

Status:

Name: Balance
Ref:
Tel:

Monthly Instalment

Fax: Notes:

Type of Account:

Status:
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PART 7 — DEBT COUNSELLOR AND LEGAL FEES

As part of the application for debt review certain fees area payable towards the debt counsellor as well as

possible legal fees to an attorney.

1. The maximum fees payable to the debt counsellor are governed by Section 86(3) of the National

Credit Act:

a. Application Fee (payable on application)
b. Professional Fee (payable at first instalment)
c. Monthly After Care Fee (payable from the second instalment)
d.  Monthly Payroll Deduction (employer deduction)
e. Monthly Payment Distribution Cost (PDA payment)

2. The legal fees payable to an attorney for the bring of an application to court or tribunal are:

f.  Consent Oder obtained:

g. Court Order obtained:

3. Total Fees payable:

Consumer Consumer
Applicant A Applicant B

110




The debt counselling process: challenges to consumers and the credit industry in general: April 2009

10.

PART 8 — DECLARATION BY THE CONSUMER

| declare as follows:

| understand that | have to comply with all requests from the debt counsellor to assist him/her to evaluate my state
of indebtedness and the prospect for responsible debt restructuring;

I consent to the submission of my information to all registered credit bureaus by the debt counsellor;

I also consent that the debt counsellor may obtain my credit record from any/all registered credit bureaus and
any other registers which may contain any of my credit information;

I undertake not to enter into any further credit agreements, other than a consolidated agreement, with any
credit provider or any other person until one of the following events has occurred:

a. The debt counsellor rejects my application;
b. The court determines that I am not over-indebted; or
c. All my obligations under credit agreements as re-arranged are fulfilled;

d. The court has relieved me from all disabilities resulting from debt re-arrangement.

I agree not to utilise any available credit on any overdraft or credit facility and consent to all my credit cards
being destroyed;

I agree to continue making payments towards all my credit providers as instructed by my debt counsellor and
am aware that my debt review application may be withdraw should I fail to do so;

My debt counsellor has explained the cost of the application to me and I consent to and agree to pay any
agreed upon fees applicable to this process;

I take note that should I fail to cooperate in this process or fail to provide true and honest information to my
debt counsellor, my debt counsellor may withdraw my debt review application and thereby enables my credit
provider to take legal action against me;

I confirm that the contents of this declaration have been explained to me and that I fully understand the
contents thereof and conseguences should I not comply;

I confirm that the information contained in this document is, to the best of my knowledge, true and correct.

Signed at [place] on this [day] of [month] 20_
Signature Consumer Debt Counsellor
Applicant A

Signature Consumer
Applicant B

111




The debt counselling process: challenges to consumers and the credit industry in general: April 2009

Receipt to Consumer of Application

To:

PER HAND

Our Ref:

Date:

LETTER HEAD

RECEIPT APPLICATION FOR DEBT REVIEW
( SEC 86)

NCR DC hereby declare that the consumer/s as stated bellow applied for debt review at our

offices on / /20

CONSUMER PARTICULARS

Applicant A

Surname:

, Debt Counsellor, registration number

Full Names:

ID:

Applicant B

Surname:

Full Names:

ID:

Signed at on this

Signature Consumer
Applicant A

Signature Consumer
Applicant B

day of

20

Debt Counsellor
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CHAPTER 3 : SELECTED CASE STUDIES

3.1
INTRODUCTION

Anecdotal evidence abounds of numerous cases of non-compliance with the
National Credit Act, the regulations and industry agreements reached between
the industry role players. A high degree of mistrust between the important
stakeholders i.e. credit providers, debt counsellors and payment distribution
agencies seems to exist. In the course of interviewing the representatives of
these role players, the research team found the respective parties were all too
willing to point out mistakes, lack of communication and cooperation from the
other side. Likewise, role players were often not willing to reflect on their own
possible contribution to the irregularities and obstacles associated with the debt

counselling process.

The approach of the research team has been that it is unnecessary to record in
detail large numbers of these cases if they merely illustrate the same type of
non-compliance or mistake. On the other hand, a singe isolated deviation from
the norm, important as it might have been in the particular case, would in the
view of the research team not warrant inclusion, as it could wrongly create

generalisation and stereotyping.

Cases where allegations of irregularities, collusion or fraudulent behaviour could
not be verified or have not been proved (despite strong suspicions) have for
obvious reasons not been included. A number of apparent irregularities have
also been encountered that still warrants further investigation and could
therefore not be included in this report. These would include serious allegations
made by credit providers and debt counsellors alike who were unwilling to be
quoted or have their names published.

In the cases reported on the identity of and information regarding certain

consumers were blocked out for reasons of confidentiality and privilege.
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The research team has clustered a number of cases which will be reported on

under the following topics:

o Reneging on the work stream agreement regarding court procedures

o Non-compliance with the regulations and work stream agreement
regarding financial information

o Negligent mistakes

. Other findings

o Payments

3.2
RENEGING ON THE WORK STREAM AGREEMENT

The single most important case or rather cases leading to the non-functioning of
the debt counselling process to the detriment of the credit industry in general
and the over indebted consumer in particular, flow from breach of the so-called
work stream agreement reached between the major credit providers and a
number of debt counsellors. These breaches might be either intentional or

unintentional but with the same serious consequences.

The background to the so called work stream agreement is contained in a
document titled “Debt Counselling — Principles and Guidelines”. This guide was
commissioned by the Banking Association to be used for the training of the debt
counsellors and bank officials in order to remove obstacles in the debt

counselling process:

“The National Credit Act, Act 34 of 2005 (hereinafter called “the Act”) came into full
force and effect on 1 June 2007 and with it came the inception of debt review and debt
restructuring. Since its inception, debt review and debt restructuring have posed
operational and procedural challenges for the credit providers, debt counsellors and
consumers alike. In order to solve some of these challenges major credit providers, in
consultation with established debt counsellors and the National Credit Regulator
(hereinafter called “the NCR”), at various work stream sessions, arrived at a set of
suggested rules and procedures which should be employed in order to streamline the
debt review and restructuring process. In order to share the outcomes of the work
streams with all debt counsellors and to address the operational difficulties of the Act,
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the credit industry and the NCR have agreed to fund and facilitate this supplementary
training to registered debt counsellors.

Drawing on the deliberations and/or outcomes of the work streams the course material
was developed by a team consisting of: Franciscus Haupt, Hermie Coetzee, Mareesa
Erasmus & Mel da Silva.”

The members of the work stream sub-committees were:

Ingrid Mulder-De Does, Absa

Natania Boshoff, Bret Morse & Johan de Ridder, African Bank

Greg Suddards & Bennie Wiid, FNB

Diane Lodewyks, Nedbank

Janet Hofman, Cheryl Jordaan, Mike Olsen, Tessa Verwoerd, Standard
Bank

Luis da Cruz, Wesbank

|zak Badenhorst, MFC

Nico Naidoo, ITC

And the following debt counsellors:

Mel da Silva, Karen de Clerk, Mareesa Erasmus, Albert Elliot, Clark
Gardiner, Ronelle Kleyn, Stephan Logan, Susan Macala, Mpho
Mutshekwane, Sisinyana Pholo, Tony Richards, Madoda Siqusa, Paul
Slot, Keyam Suliman, Anton Viljoen, Ange Walker, James Manamela,

Karen de Clerck & Madoda Sigaza

Two study guides containing the principles and guidelines and a number of
annexures were compiled and presented to the various parties at a workshop
held at Midrand on 6 and 9 June 2008. After further debate the study material
was finalised with all the parties reaching consensus. The Banking Association
of South Africa and the National Credit Regulator then collaborated in providing
funding. The guide was also duly published and incorporated into the NCR
website as well as into the manual used by training providers on all NCR
accredited courses for aspirant debt counsellors. It was hailed as a
breakthrough in that industry itself reached consensus on a workable solution
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until such time as the Act and/or Regulations were amended. The authors,
accompanied by various representatives of the major banks then embarked on

a series of supplementary training workshops for existing debt counsellors.

Training took place in the following centres:

Table 1: Supplementary training workshops for existing debt counsellors took place in
the following centres

Date presented Town Number of delegates

6 & 9 June 2008 PILOT MIDRAND -

11 & 12 June 2008 Cape Town 34
18 & 19 June 2008 Midrand 29
23 & 24 June 2008 Polokwane 9

1 & 2 June 2008 Durban 26
3 & 4 July 2008 Nelspruit 7

10 & 11 July 2008 Midrand 30
14 & 15 July 2008 Pretoria 35
16 & 17 July 2008 Bloemfontein 18
24 & 25 July 2008 Midrand 34
19 & 20 August 2008 Port Elizabeth 30
26 & 27 August 2008 Potchefstroom 13
4 & 5 September 2008 Midrand 25
Totaal 290

It was also foreseen that similar courses for staff of debt rehabilitation units at
banks would be conducted. Nothing came of this, although some bangs have

indicated that they use the manual for in-house training purposes.

To best illustrate the non-compliance by some credit providers, the research
team proceeded to quote from the guide and compared this with affidavits filed
by duly authorised representatives of major banks in subsequent court
proceedings. We restricted ourselves to affidavits deposed of by
representatives of Absa, Standard Bank, First National Bank and WesBank.
These are by no means the only banks that have apparently deliberately
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reneged on the industry agreement and merely served as examples. Neither
are these restricted to a few cases but has, as will be pointed out, in many
instances become part of the “standard affidavit” filed by banks when opposing
applications in court.

3.2.1
Geographic jurisdiction

° Work stream agreement

“the work streams agreed to jurisdiction over the person of the applicant rather than the
respondent. It is submitted, that even in the absence of such agreement section
28(1)(d) of the Magistrate’s Court Act clearly states that a Magistrate’s Court may
entertain matters where the whole cause of action arose within its area of jurisdiction.
As the application of the debt review in terms of section 86(1) of the Act is the reason
why the courts are approached and not disputes arising out of the individual
agreements, the Magistrate’s Court in whose jurisdiction the debt review took place will
have jurisdiction to entertain the matter.”

o Standard Bank of South Africa Ltd per Anthony Lorcan Kennedy

(hereafter Kennedy), the manager, Legal Personal and Business
Banking Credit, a division of Standard Bank of South Africa Ltd
- Magistrate’s Court Randburg, case nr 28042/2008: Ncube and Dimani:

“Jurisdiction in terms of Section 28 of the Magistrate’s Court Act

| submit that the above Honourable court does not have jurisdiction in terms of the
aforesaid Section, specifically Section 28(1)(a), as most, if not all, of the Credit
Providers reside and / or carry on business and / or have their registered place of
business outside the jurisdiction of the above Honourable court.

Further legal argument will be presented to Court at the hearing of the matter in this
regard.”

. WesBank per Luis da Cruz (hereafter Da Cruz), manager WesBank Debt
Review Centre

- Magistrate’s Court Parys, case nr 1118/2008: Barry Kotzé and Keyser:
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“I respectfully submit that the above Honourable Court does not have the
jurisdiction to hear this application by virtue of the following:-

5.1 Jurisdiction in terms of Section 28 of the Magistrate’s Court Act:

| respectfully submit that the above Honourable Court does not have
jurisdiction in terms of the aforesaid Section, specifically Section 28(1)(a) of
the Act, as the 1% Respondent’s head office is situated in and the address of
the 1 Respondent’'s Debt Review Department is likewise in Fairlands. The
fax number which the applicant has used for the application is the fax number
of the Debt Review department which is in Fairlands.

Further legal argument will be represented to the above Honourable Court at
the hearing of this matter.”

o Absa Bank Ltd per Ingrid Mulder-De Does (hereafter Mulder-De Does),
manager Debt Rehabilitation and Counselling Unit, Absa

- Magistrate’s Court Germiston, case nr 10992/2008: Erasmus and
Brummer:

“I respectfully submit that the above Honourable Court does not have the jurisdiction to
hear this application by virtue of the following:-

“5.1 Jurisdiction in terms of Section 28 of the Magistrate’s Court Act:

| respectfully submit that the above Honourable Court does not have jurisdiction in
terms of the aforesaid Section, specifically Section 28(1)(a) of the Act, as the 1°
Respondent’s head office is situated in and the address of the 1*' Respondent’s Debt
Review Department is likewise in Fairlands. The fax number which the applicant has
used for the application is the fax number of the Debt Review department which is in
Fairlands.

Further legal argument will be represented to the above Honourable Court at the
hearing of this matter.”

Comparing the above two affidavits filed by two individuals (Mulder-De Does
and Da Cruz) employed at two different banks (Absa and WesBank), the
similarity is striking. This is clearly a case of copy and paste and raises serious
questions about the application of the deponent Mulder-De Does’s mind to the
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affidavit. Mulder-De Does here declares under oath that the Absa Debt
Rehabilitation and Counselling Centre is in Fairlands, which it is not. She
correctly states in paragraph 1 of the said affidavit that they are situated at 8"
Floor, Marble Towers, Cnr Jeppe and Von Wielligh Street, Johannesburg.
(Fairlands is the address of WesBank).

In the Kotzé and Keyser case in Parys mentioned above, the same copy and

paste mistake was made.

More recently Absa has adopted a new approach. Whilst still denying that the
Magistrate’s Court where the applicant resides has jurisdiction (or accepting
jurisdiction based on cause of action) and while still raising it, they seem to

consent reluctantly to the jurisdiction of the said court:

o Absa Bank Ltd per Mulder-De Does

- Magistrate’s Court Pretoria, case nr 283/2009: Marina Damourantjis:

“I deny that the above Honourable Court has jurisdiction by virtue of the provisions of
Section 28 of the Magistrate’s Court Act 32 of 1944.

Not to be unnecessarily obstructive, the Fifth Respondent would not take issue with the
question of jurisdiction if the Second Applicant resided within the above Honourable
Courts jurisdiction as it is acknowledged that it would be convenient for this court to
have jurisdiction based on the Second Applicant’s place of residence.”

3.2.2
Monetary jurisdiction

° Work stream agreement

“During the work stream meetings the credit providers agreed not to oppose the
monetary jurisdiction of the Magistrate’s Courts. It is submitted that even in the absence
of an agreement on the monetary jurisdiction the court would still have such jurisdiction.
Section 86 of the Act clearly states that Magistrate’s Courts should hear the matters.
Further authority for this argument can be found in section 29(1)(e) of the Magistrate’s
Court Act stating that actions based on or arising from credit agreements as described
in section 1 of the National Credit Act may be heard by Magistrate’s Courts. No
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monetary jurisdiction was placed on this matters what so ever. It is submitted that the
legislature never intended any other court to entertain debt review applications.”

J Standard Bank of South Africa Ltd per Kennedy
- Case Ncube and DIimani:

“I respectfully submit that the above Honourable Court does not have the requisite
jurisdiction to hear this application as set out hereunder.

Jurisdiction in terms of Section 29 of the Magistrate’s Court Act

Richard’s recommendation provides that the total outstanding balance is R767 639.00,
which amount is outside the monetary jurisdiction of the above Honourable Court. The
above Honourable Court does not have jurisdiction in terms of the aforesaid Section,
especially Section 29(1)(d) and (g). Even though the section in the MCA and MCR
refers to actions, | respectfully submit that it is also applicable to applications.”

o WesBank per Da Cruz

- Case Kotzé and Keyser:

“5.2 Jurisdiction in terms of Section 29 of the Magistrate’s Court Act:

In terms of Section 29 of the Magistrate’s Court Act and in particular Section
29(1)(g), the above Honourable Court does not have jurisdiction in actions /
applications where the value of the matter exceeds R100 000.00. In the current
application, the total value of the relief sought far exceeds R100 000.00.

Further legal argument will be presented to the above Honourable Court at the

hearing of this matter.”

o Absa Bank Ltd per Mulder-Da Does

- Case Erasmus and Brummer:

“5.2 Jurisdiction in terms of Section 29 of the Magistrate’s Court Act:

In terms of Section 29 of the Magistrate’s Court Act and in particular Section 29(1)(g),
the above Honourable Court does not have jurisdiction in actions/applications where
the value of the matter exceeds R100 000.00. In the current application, the total value
of the relief sought far exceeds R100 000.00.

Further legal argument will be presented to the above Honourable Court at the hearing
of the matter.”
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3.23
Procedure for referring debt review matters to court

Section 86 is silent on the procedure to be followed by the debt counsellor after
he has “issued” a proposal recommending that the Magistrate’s Court make one
of the orders as contemplated in section 86(7((c)(i) and (ii). It should be noted
that section 86(8) does not explicitly refer to the procedure to be followed where
a recommendation in terms of section 86(7)(c) has been made. It merely refers
to a recommendation in terms of subsection (7)(b) following on a finding by the
debt counsellor that the consumer is not over-indebted, but is experiencing

financial problems.

According to the work streams all debt review applications are destined to end
in court. The court may either be approached for a hearing as contemplated in
section 87 or to issue a consent order (section 128(1) read with section
86(8)(a)). The work streams pointed out that:

“[tlhe Act does not provide for a detailed procedure in referring matters to court and
therefore the Act needs to be read together with the Magistrate’s Court Act and the
Rules of the Court to ensure that these applications are not unnecessarily opposed or
bogged down by objections of technical nature and fancy legal footwork”.

The work streams therefore agreed that the debt counsellor may file a proposal
as a consent order in the event that the consumer and all relevant credit
providers have accepted a proposal in terms of section 86(7)(c) (see Annexure
G) and have thus agreed that section 86(8)(a) be applied in such a case. If,
however, consensus cannot be reached between the consumer and the credit
providers, section 86(8)(b) (providing for a referral of the matter to the
Magistrate’s Court in terms of section 87) should apply and the debt counsellor
should refer the matter to an attorney to launch an application to court. This
application will consist of a notice of motion, a founding affidavit with or without
supporting affidavits and the debt counsellor’'s recommendation:
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o Standard Bank of South Africa Ltd per Kennedy

- Case Ncube and DImani:

“10.5

Furthermore, section 87(1) states that before making a finding the Magistrate’s
Court “must conduct a hearing’ of the matter. Again, the Magistrate’s Court is “a
creature of statute” and the present application can therefore not be heard on
the affidavits alone and a hearing must held. Therefore, | submit, oral evidence
should be led, wherein the Applicants could be fully examined (by both the
Respondents and the above Honourable Court) as to their full state of indebted-
ness. Further legal argument on this issue will be presented to Court at the
hearing of the matter.”

“19.1 It is specifically denied that the Applicants are over-indebted in terms of section
86(8)(b) of the NCA, in that this provision specifically deals with the situation
where the consumer is not over-indebted (my emphasis).

19.2 | further submit that Applicants cannot be found to be over-indebted in terms of
section 86(8)(b) of the NCA, in that this provision specifically deals with the
situation where the consumer is not over-indebted (my emphasis).

19.3  Standard further re-iterates what was stated in paragraph 7 above, and
requests that same be read in as if specifically pleaded.”

“34.2 The Applicant has been brought in respect of the incorrect section of the NCA
and thus, | submit, the order prayed for cannot be granted, as the Application is
fatally defective ab inititio.”

3.24
Interest
. Work stream agreement

“Interest may be reduced if:

o Home loans don't solve within 240 months from date of proposal, with a maximum

term of 360 months form original contract date.

o Vehicle loans do not solve within the original contract term x 1.5 or a maximum term

of 84 months from the contract date.
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o Short terms loans, loans repayable in less than 12 months, don’t solve within the
original contract terms x 3 from the contract date.

o Other agreements do not solve within 60 months form the proposal date.

o The interest rate reduction is done by taking the agreement with the highest rate
and reducing it to the same rate as the next highest agreement.

o If a solution is found then the reduction stops there, if not then both of those
agreements are reduced to the next highest and so on.

o If no resolution is reached at this point the debt counsellor may formulate the

proposal in any way that is appropriate.”

o Standard Bank of South Africa Ltd per Kennedy

- Case Ncube and DImani:

“As stated the application is made in terms of Section 86(8)(b) of the NCA. This
must be read with Section 87 of the NCA which stipulates that with such a referral

the Magistrate’s Court can make one of the following orders:
e It may reject the application [Section 87(1)(a)]
e |t may make —

o an order declaring any credit agreement to be reckless [Section
87(1)(b)(i)

o an order re-arranging the consumer’s obligations in any manner
contemplated in Section 86(7)(c)(ii) (my emphasis) [Section
87(1)(b)(ii)]; or

o both orders as contemplated above [Section 87(1)(b)(iii)]

e In terms of Section 86(7)(c)(ii) the Magistrate’s Court can only make an order
that one or more of the consumer’s obligations be re-arranged by —

o Extending the period of the agreement and reducing the amount of
each payment due accordingly [Section 86(7)(c)(ii)(aa)]

o postponing during a specific period the dates on which payments are
due under the agreement [Section 86(7)(c)(ii)(bb)]
o extending the period of the agreement and postponing during a

specified period the dates on which payments are due under the
agreement [Section 86(7)(c)(ii)(cc)]

o Recalculating the consumer’s obligations because of contravention of
Part A or B of Chapter 5 or Part A of Chapter 6 [Section 86(7)(ii)(dd)].

In the application before Court the Applicants request the above Honourable

Court to make a number of the aforementioned orders. In addition however, the
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Applicants further request that the Court alter the interest rates in respect of the
credit agreements to which the Applicants are a party. In fact, the Applicants’
and Richards’s proposal in this regard is a restructuring of all of their
agreements with Standard (let alone the other Respondents), by way of an
interest rate reduction to 7.00% from the original interest rate amounts which
range between 16.69% and 20.00% across the range of credit agreements with
Standard. It is my submission that, given what is set out above, such an order
falls outside the scope of the above Honourable Court’s powers and as the
Magistrate’s Court is “a creature of statute” it cannot make the proposed order.”

WesBank per Da Cruz

- Case Kotzé and Keyser:

“In terms of Section 86(7)(c)(ii) the Magistrate’s Court can only make an order
that one or more of the consumer’s obligations be rearranged by;-

Extending the period of the agreement and reducing the amount of each

payment accordingly;

Postponing during a specific period the dates on which the repayments are due
under the agreement;

Extending the period of the agreement and postponing during a specified period
the dates on which payments are due under the agreement; or

Recalculating the consumer’s obligations because of contraventions of Part A
or B Chapter 5 or Part A of Chapter 8;

In the application before the above Honourable Court, the Applicant does not
request the above Honourable Court to make any of the aforementioned orders.
In fact, the Applicant’s proposal is a restructuring of all the agreements she has
by way of an interest rate reduction on all the agreements. It is my submission
that, given what is set out above, such an order falls outside the scope of the
above Honourable Court’'s powers and that the above Honourable Court cannot

make the proposed order.”

Absa Bank Ltd per Mulder-Da Does

- Case Kotzé and Keyser:

“6.2.21 | respectfully submit that the Debt Counsellor cannot unilaterally restructure

the interest rates as originally agreed upon between the parties, as no such
right has been created by either the provision of the Act or the Regulations
promulgated there under. The First Applicant, | am advised, can only

124



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

recommend a rearrangement in accordance with the aforementioned sub-
sections of the Act when he finds a consumer to be over indebted.

6.2.22 The proposed re-writing of the credit agreement is not permitted by the Act, the
Constitution and nor the Laws of the Republic.”

Even in the case of proposals, it was often found that credit providers refuse to
entertain the lowering of interest rates at all. They would rather extend the
repayment period. Interestingly enough, credit providers were critical of
proposals by debt counsellors containing suggestions for indefinite periods for
repayment. However, the research team has come across various counter

proposals from credit providers including terms such as “until debt settled”.

In terms of the work stream agreement a debt counsellor should first extend the
repayment term of a credit card to 60 months. If the matter could still not be
settled, the debt counsellor may reduce the consumer’s interest to prime +3.
Despite this agreement, certain credit providers still refuse to reduce the interest
rates on their accounts, but rather extend the term to ‘until debt is settled’. This
is contrary to the work stream agreement. An increase in the interest rate of one
account has a drastic effect on the other agreements due to the cascading
effect. This behaviour also threatens the work streams’ aim to create good faith
and a positive working relationship between debt counsellors and credit

providers.
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Example 1: Rearrangement proposal of Nedbank dated 19 February 2009

Voluntary Re-Arrangement Proposal

CLIENT - mr rreorick
ACCOUNTNO | Sy

IDENTITYNO G

!, Shamalne Van Wyk in my capacity as Manager, hereby accept the proposed repayment
instaliment amount at the current applicabla interest rate of 22 40%.

" The terrn proposed has been altered from 85 maonths to until debt setiled.

[ Pt T Repaymient. | Rate | Term {months) |
| Proposad | R4, 485.00 [ R50.00 225 85
| (Accsptable) | R4, 49929 | R60.0D | 22.40% | until debt settled

We hereby accept the following propesal on the following conditions:

* Acceptance of this restructure proposal is conditional upon all other affected credit providers
also agresing to restructure as per Section 85(8) of the National Credit Act

* The appnfrﬁed Dabt Counsellor will conduct an after care service including re-evaluating the
restructuring proposal each year until final settlement of the proposal

* Shouid the consumer defauit upon the above arrangement, Nedbank will terminate the Debt
Review as per Secfion 86{10) of the National Credit Act

Signed at, BRAAMFONTEIN — GAUTENG, on the 19 February 2009

@_/\ SHARMARE VAN WYK
P r DPERATIOMAL MANAGER

Bk Gard Yecovaries
RApg. M, 1E100000G

Manager

3.25
Particularity of affidavits and availability of proof

° Work stream agreement

“The work stream agreed on certain minimum items/issues (relating to the merits of the
matter) that should be addressed in the founding affidavit of the consumer:
o An allegation that the consumer is over-indebted, supported by:
o Proof of income
o Form17.1
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= Date delivered

= Form 17.1 and the proof of receipt should be attached to the founding

affidavit as an annexure, alternatively it should be mentioned in the

affidavit that it will be available at the hearing. (research team

emphasis)
o Certificate of balance
= Which credit providers provided same

= A summary of the content of certificates of balances received from

credit providers (principal debt, interest rate etc.)

= Listing of credit providers that did not provide certificates of balance

and the amounts received from consumer on accounts with no

certificate of balance

» The certificate of balances should be attached to the founding affidavit

as an annexure, alternatively the affidavit should indicate that

same will be available at the hearing. (research team emphasis)

e Total exposure of consumer:

o Breakdown of the total exposure must be attached to the application to ensure

that the Court can establish reasonability of the “possible unreasonable” offer

originally received. Explanation must be given of the process followed by the

debt counsellor to establish that the consumer is over-indebted together with an

explanation of the process, information and evidence (income, expenditures

etc.)

e Restructuring Proposal:

o Copy of the proposal as provided to the credit providers must be attached to the

application to ensure transparency

o Explanation must be provided of how the restructuring proposal was drawn up

with specific reference to the breakdown and reapportionment of debt and

instalments as from date of inception until date of final payment

e Response/Answers to Restructure proposals:

Which credit providers accepted the proposals with an indication of the outstanding

balance, terms, interest rate and first payment date

e Specific circumstances of the consumer which would make the proposal reasonable

in the circumstances”

o First National Bank and Direct Axis (Pty) Ltd per Johannes Salmon

Strydom, head of Debt Review Centre, First National Bank, a Division of

First Rand Bank Ltd

- Magistrate’s Court Germiston, case number 6386/2008: Johannes

Jacobus & Hannelie Pieters:
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“8.1 There is no Form 16 that is attached to the application by the Consumer made

8.3

to the Debt Counsellor, in terms of Section 86(1) of the National Credit Act.
It is my respectful submission the application is therefore fatally defective as it
does not comply with the National Credit Act.

Points 3 and 4 of Form 16 at the top of the page, specifically states that:

“3) This form must be accompanied by a list of all creditors, credit
providers as well as all documents requested,

4) Should any document not be submitted within ten (10) days of the
Application being received by the Debt Counsellor, your application will
not be accepted.”

o Standard Bank of South Africa Ltd per Kennedy

- Case Ncube and DImani:

“Insofar it is alleged that the Debt Counsellor did an assessment, the Applicants
fail to take the above Honourable Court into their confidence and attach all the
relevant documents such as Forms 17.1 and 17.2”

“Further alternatively to paragraph 6,7 and 8 above, and if the contention in
paragraph 6,7 and 8 are dismissed, then | respectfully submit that the Application is
furthermore defective in that it does not comply with the requirements as set out in
MCR Rule 55(2), in that inter alia it does not set out the evidence in support of the
Application with enough particularity to enable the above Honourable Court to
assess the Applicants’ financial position;

Paragraph 5, 8 and 10 of the Applicants’ affidavit deals with their own determination
of whether they are capable of repaying all their debts. This averment, however,
only contains a bald allegation that they are in no position “to satisfy in a timely
manner all the obligations under the credit agreements”. No particularity is given as
to what factors were taken into consideration in making this assessment,
specifically with reference to Regulation 24 of the NCA. Furthermore certain
information as to the Applicants’ income and expenditure is stated but very little or
no documentary proof (especially in respect of the expenditures) in this regard is
annexed to the affidavit. It would appear, and | respectfully submit, that the
Applicants and Richards have in this manner, failed to take the above Honourable
Court into their confidence in bringing this Application.

With respect, | submit that this lack of evidence is not sufficient to allow the above
Honourable Court to assess the Applicants’ financial position as well as the referral
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of the matter to the Court for a hearing or decision. It is my respectful submission

that a full disclosure of the Applicants’ financial position should be placed before the

Court.

Further legal argument on this issue will be present to Court at the hearing of the

matter”

o Absa Bank per Mulder-De Does

- Case Kotzé and Keyser:

“6.5

5.5.1

5.5.2

553

554

555

5.5.6

Rule 55(2) — The evidence in support of the application

Since this application to the above Honourable Court is not a formal application
as set out in Act 32 of 1944 but a substantive one, all necessary documentation
needs to be attached to the affidavits used in support of the application.

It should be noted that it is not sufficient to aver that documentation will be
made available at the hearing, as the documentation should have been
attached, as the method being utilised by the Applicants to refer the Debt
Review to the Magistrates’ Court is that of an Application procedure and
accordingly evidence is provided by way of affidavit.

Should the documentation not be annexed to the affidavits and accordingly not
duly commissioned and deposed to then it cannot be relied upon as evidence
before the above Honourable Court as it will not be under oath.

Should the documentation be referred to and marked as an annexure to either
of the Applicants’ affidavits, then the same should be annexed to the respective
affidavit.

The consequence of omitting documentation of any of the above reasons
whatsoever results in the audi alteram partem rule not being adhered to as the
Third Respondent would not have had sight of the documentation prior to the
hearing of the application. In the premises, the Applicants would be conducting
a trail by ambush.

The Applicants have failed to comply with what | have stated above and
accordingly this application falls foul of Act 32 of 1944.”

Scrutinising the affidavit filed by Mulder-De Does and analysing it, it

would seem that Absa would require the following to be addressed in

applicant’s founding affidavit and that they would also require

documentary proof to be attached to the affidavit. The research team has

listed the “Absa requirements” and has made an estimate of the number

of pages that would form part of the founding affidavit and its annexures.
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This would be, based on the consumer having ten credit agreements as

set out as follows:

Table 2: Estimated number of pages that would form part of the founding affidavit and its
annexures, based on the consumer having ten credit agreements

Nr Documentation Pages

1 If alleged applicant is married, proof thereof (marriage certificate) 1

2 If alleged marriage out of community of property, proof thereof 6
(ante-nuptial contract)
Proof of approaching a debt counsellor (Form 167?) 5
Proof that the Debt Counsellor is duly registered (registration 1
certificate)
Proof of payment of initial R50 fee (receipt) 1

6 Form 17.1 (Form 17) 1

All documents (accounts, invoices, agreements) furnished by 50
consumer to debt counsellor in terms of Regulation 24 and proof
thereof (copies of all documents scrutinised by debt counsellor)

8 Proof of 17.1 sent (fax reports to all creditors) 10

9 Financial information received from all of the credit providers 10
(copies of all COBs)

10 Form 17.2 1

11 Proof of 17.2 sent (fax reports to all creditors) 10

12 Proof of income of applicant (salary advice) 1

13 Proof of all expenses listed
- transport costs (vehicle registration certificate showing engine

capacity, model and make of vehicle); kilometres travelled (log 3
book?) 20
- groceries (proof of purchaseltill slips?) 5
- cell phone (contract and accounts) 5
- water and lights (copies of city council accounts) 50
- insurance policies (copies of policies as well as financial
information)
14 Proposal (form plus annexures) 15-40
15 Proof of fax to all credit providers (fax reports to all credit providers) 10
16 Responses (copies of all responses received) 10
17 Counter proposals (copies of all counter proposals received) 10
18 Response to all counter proposals (copies) 5
19 Proof of response sent (fax reports) 10
20 | Application plus affidavits 32
21 Proof of service 10
TOTAL AMOUNT OF PAGES 269-309
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The original application and annexures would consist of between 269-309
pages if it had to conform to the Absa requirements. If this application had to be
duplicated to make provision for copies for the court, ten credit providers as well
as copies to be kept by the debt counsellor, consumer and attorney, it would
boil down to at least 3 766 pages (269 pages x 14). Compared to section 74
proceedings (administration order proceedings) or even an application for
voluntary surrender of an estate the Absa requirements as raised in their
affidavits would appear to be ridiculous.

3.2.6
Service of application

° Work stream agreement

“Generally all applications should be served by the sheriff. During the work
stream, credit providers consented to service by fax (or e-mail accompanied by
an acknowledgement of receipt) on their debt review departments. Please note
that this is a courtesy arrangement and the applicant should make sure that
they are in possession of a consent letter from the relevant credit providers to
this effect for each case.”

. Standard Bank of South Africa Ltd per Kennedy
- Case Ncube and DIimani:

“Alternatively to paragraph 6 and 7 above, and if the contentions in paragraphs 6 and 7
are dismissed, then | respectfully submit that as there is no specific Section or Rule
dealing with referrals in terms of the NCA, it follows that an Application of this nature
must conform with the requirements of MCR Rule 55;

In this particular instance, | submit that the application is defective in that it does not
comply with Rule 55 (1) of the Rules in two ways, being:

The application was not delivered to all the Respondents, especially Standard, as
envisaged in the said Rule, in that it was not served and filed on the credit providers,
especially Standard. Consequently, there is no compliance with Rule 55(1) read with
Rule 2(1)(b) of the Rules.
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Further, no evidential proof has been provided to the above Honourable Court that this
Application was ever dispatched either per hand, via fax or registered post, or in any
other manner. | respectfully submit that the above Honourable Court requires proof of
faxing in the same way that the above Honourable Court would require a Sheriff's
Return of Service in a “normal” Application, which would at least constitute prima facie
evidence that all Respondents had the Application delivered to them.

Further legal argument will be presented to Court at the hearing of the matter in this
regard.”

It is clear that credit providers are exploiting the lacunae in the Act and the
Regulations to the full. It is further clear that the major banks have turned their
back on the work stream agreements to which they were a party. At most they
are paying lip service to this. Even more disturbing is the fact that managers
that formed part of the work stream agreements and participated in the training
sessions are part of the efforts to obstruct the debt counselling process. When
confronted, their responses moved from denials to explanations that the
technical objections were only raised in matters that were brought before the
work stream agreement was reached. However, when shown specific affidavits
deposed of after the work stream agreement, a number of responses were
elicited:

e ‘| was not aware of this”

e “In the beginning | read through all of the affidavits but the numbers have grown to
such an extent that | merely sign without reading it”

e “This is exactly the reason why our previous attorneys got fired. They raised all
these points contrary to our instructions”

e “We only take these points in cases where we disagree with the merits”

e “These points in limine must be included according to our attorneys”

e “They assure us that they do not raise them in court. Sometimes however, the
Magistrates raise these issues themselves”

e “Debt counsellors do not draft their applications in terms of the guidelines set out in
the work stream documents”

e “| know but these are our instructions”

The research team has however also noted that some of the credit providers,
including some of the banks, such as African Bank and more recently Nedbank,
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have not raised these points in limine. In cases where they are not satisfied with
the proposal they take issue with the merits of the case put forward by the debt

counsellor and/or consumer. This is to be commended.

3.2.7
Non-compliance to Act, Regulations and work stream agreement by debt
counsellors

There is also evidence of non-compliance with the requirements of the Act and
non-adherence to the work stream agreements by debt counsellors. These
actions and omissions are apparently the result of a lack of knowledge and
experience in some cases. In other instances it is a deliberate retaliation in

response to what is perceived as a lack of good faith by credit providers.

3.2.7.1 Unacceptable proposals

The debt counsellor sent a proposal to the credit provider indicating that the
client’s current living expenses exceeded his income. According to the proposal
the consumer was -3.68% over-indebted, and had —R4 139.34 available to pay
his accounts. The proposed instalment on his home loan of R3 700 000.00 was
—R1 656.51. This proposal could clearly not be accepted by the credit provider
and is frankly nonsensical. Debt counselling was not a suitable solution for this
consumer and sequestration or other debt relief measures should have been
considered.
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Example 2.1: Unacceptable proposal; debt counselling was not a suitable solution for this

consumer
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The same debt counsellor sent a similar proposal in another matter. Here the

percentage available to pay creditors is stated as -4.68% with the same results.
Credit providers are offered a minus amount per month.

Example 2.2: Unacceptable proposal — credit providers are offered a minus amount per month
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The proposal sent by the debt counsellor provides the credit provider with
certain information regarding the consumer’s details and financial status. The
consumer, currently staying on a golf estate in Honeydew, has a gross income
of R80 000.00, however, no indication as to what the income consist of or any
proof of income is provided. There are no deductions and therefore the net
income is also R80 000.00.

A small column is provided to set out the living expenses of the consumer.
Items such a groceries and telephone costs are not provided for. There is a
lump sum of R25 000.00 included in the consumer living expenses titled ‘loan
agreement’. No indication is given as to what the ‘loan agreement’ entails. In
total the consumer’s living expenses amounts to R57 090.00. From this amount
the PDA fees of R1 145.50 is deducted, leaving R21 764.50 to divide between
the credit providers.

The consumer’s total debt amounts to R25 633 577.68 and his total monthly
debt obligations amount to R321 854.09. The consumer is 6.76% over indebted.
He has 14 home loans, 9 credit cards, 3 vehicle loans and 13 other credit
agreements. In terms of the payment proposal the consumer would have paid
all his accounts by the year 2108. A monthly mortgage payment of R19 328.01
is substituted with a payment of R1 307.04.

There are no explanations regarding the proposal as to what the consumer will
sacrifice in order to settle his account sooner, e.g. selling of the properties. A
credit provider cannot be expected to accept a repayment proposal where the
consumer will not live long enough to pay off his debts.
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Example 2.3: Unacceptable proposal — excessive periods for repayments
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3.2.7.2 Application to court and accompanying affidavits insufficient
Founding and supporting affidavits filed by debt counsellors and consumers
often fall well short of the agreed minimum criteria as agreed to at the work
streams. The particularity of these affidavits and the annexures required or at
least required to be available at the hearing, have been dealt with above and
are not repeated again.

Example 3: A set of insufficient filed affidavits

B5-83-"09 12:40 ERdB-loriek & van wvk R56E113532 T=T81 PR14/919 F-290
o T B From:DERT LA8 BIE3ALEIG Tortim ulisk FLAls0d [ ]
L1708 BFdS  FROM-Soriek & vin vk NI

S
l\.l_.'

r

HELD AT PAXTS

 lha elier Smismrs

1ul AESY WEANT
AR
Bl mETEER, T R RN
=
P o m R
iy “Rins

PRI "““ﬂ“rﬂ-‘ﬂ}:ﬁh“' R i OF Tri maTelAAL

DY TANE m_ﬂﬂnﬂur_.ﬂ“iﬁwnﬂﬂﬂm
[T DAL o g g Bk Al Sl b

L d b " i

V. Tholfa Appicnd iy pra=iod baed b Wvvg of S 5 o g Ful Sesiis;

3 Tht g Syl i pvmr-arciabin mn sl ool o B T B9 W0 Madsad Comall i ot o B ol

& Tha P Foreiibis Cour Fika on orter o renaes e I daploandy 052, 02 sal oyl in e
L=

TARE FUNTRER MOTICE il B Laoling s, of o6 Dol Sl i wwll se @53 of P Bee
g WG Pl ] T il o g i P .

MOSZAY Tl FRMTWEH WETICE [Fal G And v AFarudh I'H DI CLOTIONGT iGridd e’ bmedat
LS MR o ity ity i g e g

IRHED gl BVATIER B FARTE 00 s e LY sy o SOOI 00,

Q. Lot
Tl ARPUC Ak
ﬂﬁl"ﬂ‘l'ﬁ'ﬁ-l -y
+F HEFA
PEL: 088 §i1 1983
"l'ﬂlﬂ"l- A Ba

140



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

Fa=-g3="09 12:40 Fhli-kriek & van wh BRER113632 T-T8l PRIS/E15 F-B50
E1-0RHE0ND B0OE Frosi (BT LW BLEN Tt ke pBasi FLAESEL B4

'

a

Te: Tonl Do of B S
PARYS

And i WIESBANK
PER FAX: 011 =349 &30

A0 e FTANDERD IANK,
PER FAX: 011 =237 &80

dord g IR
PER FAX: {11 =229 TRO4

141




The debt counselling process: challenges to consumers and the credit industry in general: April 2009

B3-0G-"85 12:48 FROH-kriek & van wyk R5EE1156aR T-7B1 PFE16/819 F-390

Ei=-SF-E009 050 ET From:DEDT Lewl Bl 6 TorkesBank FLADSA] BS

< N THE MAGISTRATE'S COURT POR THE DISTRICT OF PARYS

HELD AT PARYS
I W rrolnr P i e
BARFY KOTIE
AND 18 APPLICANT
DAID KEFSER TP ARPPUIGANT
A
WESTA FIRST HESONDENT
&7, Bl SECOHD RESPONDENT
mmr.m THIRD RESSONGENT
FOLNDMNG ARFRAVTT
| un e,
BARRY KOTZE
_ IDEHTITY WUMBER: £81028 SO70 o8 7
Héruiry desting inder oul o Solowe:

1.

Lo w mafer malo and T 1% Apploant in s mater, Tha lsols regrslined harein gl wiwi iy

Pasonsl Wiowiedpa, unlows siouisiod ofvonsiss Bod o 19 T benl of iy knowlsto. rus aad
T

3

r—-mmmmnwwmmm
NCRDCARS) s d businews under (e narme sad styie of Lo Dbl of Sule 100 Cofage Satenss,
mu—-um,mmm.

T Ry horews sonigingd T8l witsh my personsl inswisdge, Unisss slipullsd obareis 6o are lo
e Bkl O imy Snowrisdfe, Ins B coeecl

L

On b 16 Daplambsr SO0, T satnd Sppiicenty sppesached mowed il dabl sview, ARschad
Tt Aduainars “Filk 17,

142



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

EE-23-"29 12:48 FROM-Erisk & van ik B568113632 T-T81 PE17S915 F-05Q

Bl =i 0ns B8R Frenl JEET LRM BiES1 654 ToiHeaBenk, FLERSI PG
Fy

¥ L8

I confiem sl the facls o sonteited I e pacond spalieants slomd B o B Beet of my knowiedon
e b cormect. | mnsh beriin the 2% Acplicents sfaev. Linnemas TA T3

p
ﬁu!,,ﬂg':ﬁ?

mwwmmuummh_.ﬁd_ﬂﬂ
i s 008, i Duoonent ivasing sworn i e ontests of e mlidedt ars
MWMHHMHMHHUNﬂMMMHH
P elragion b buiong the prescrizad sath, ard thal e coneiders B prescribid oifh 1o ba Birlieg sn
B BOIBEEE

FULL HAMEG:

BUSHESS ADDREDS:

143



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

B3-33-'20 14:48 FROM-krick & van wyk @5ER113632 T-T81 PRIESA1S F-200

L= TR ERra HrF [Fram| DEBT LMW 1B E S B0 ToikraBank FLEESEL [ - ]

‘ “Fp2”

e

el

. SUPPORTING AFFIDAVIT
I, B iervciermignes, l
i DVID KEYRER
| DENTITY FUSBES: S30373 5057 A2
; .
lﬂhhi-ﬁlmmn_im

1 | i 1.

| e 2 Appiican bn s .im-nﬂr_mmmﬂhmluﬂ
bR JL Kigjeslosal, Thi fiscts sanionsd hasls fall wilin ry perional newlads, uies
Sipnduing ofanses wnd arc D B 1462 S Avy knowsadgn, s S ETesL

I
Tha Fins fiscacnder is I Burik, & somperey with s oly, heanosing b by of B
“_'_MI‘IIWH. hr:hhqﬂ-ﬂrmh
!
. 3 .
Tt Gocordd Rospesdent e m pimpany with Reiled Exbilly, coparmied in leema. of the

Crampuimslen At B0 of 1570, weth s rhumbar 011 840 BIE0
I ' *

The Thivd Resporceal is Ban, & company with Draled Bakdity, Fosporaied in fems of P
Comparies Aol 61 o THTY, Wil T rmber 011 =221 TBE4,

i L8

The sbove Honouwssée coult fas Jjresicecs 1 haw s appiomion based 08 B povisons of -
Saction B0, ol e Cuplal it A2 of WOk, .

On 16 Bestembar 2008, Uele apeiatd for dast review, wino Yo 599 LiG fo BSCSTY I 0 Bmaly
Ennnar o e sbiigaons uaber o FRNOW St igressants

144



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

B3-83-"E9 12:41 FROM-krisk & vap ik BEEE11 3632 T-721 PFais eds F-gog
E1=TAHAEDRT B0 Frow DEET LAH B1E3A16934 TolkesBank FLEBSZI LN
|
1
e '.! . .
j i | T.

|
T4 VWU o not e sdough misney o 1he 6nd of ihe monin 52 pay all MYOCT Craditior & 10
iy Mylour basks fing wxpensen. Uwe have siliched my ponsien pay Bovics, marked
Enesdsiea B0, i
T2 mw.m.u e Tuly sal eut it B debt reRUCk propee atecred
horils, manad WL AW Bave redated mipleur Bring st & I s passibis,

B

mnmuw%m.hhnmwwmhw-n
becesd /s maplrect wad w fao futhioe chdnd Tud wll e crastitons P ool rmags oo peak iy b
mewmlhm-mm-mm-mnmwmu
kel e appizalian wity Fif above fancurabls oot

mmm%hm&mm Mesbusiuning mydo
D5 i PrOD0RR M Anrmmk SA7 s -

; (DEPONENT)

Thes sied and mwom Betors e ot SHELE Y 4 S e ple o tey of
_Jm#fs 8008, e Daponent having swom that ha contents of 15 GGV sre
- I-hqlt:ndp:.nr MFMW#-MH'“H-MHMM
otyason ip faking K3, ind that he coriden fi pessorbed binding
oouamalie prmnm i Fie vl b e &

"
PULNMES TS et e s

DESIGNATION: Zednsd T ) o
BUSINGSS ACDRERS: ‘?_?.Eﬂd I..-_'F'WE-‘;"" ,)%-r::":-_: -

; ' R PR E A T LT
AREA; M,I:_._ S_‘ . oot L re et

L
[}

BB e —

.
| - th et
. ! - WE & & - as
_ E O P L =
L L T

145



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

In the particular application, the proposal relied on was also incorrect and
unrealistic and rightly criticised by one of the credit providers (WesBank) in their

opposing affidavit as follows:

“The proposal has the incorrect balance for the relevant product and it does not indicate
an interest rate or the term of repayment.

Without taking interest into account the repayment proposal is over 139 years which is
extremely excessive bearing in mind that the initial repayment terms in respect of the 1
Respondent’s products were over a substantially lesser period.

The proposed payment doesn’t even cover the interest accruing on the account and as
such the 2™ Applicant will become further and further indebted to the 1ste Respondent.

Account no. 85098716928 — the outstanding balance is R177 793.08 with the current
instalment being R4 399.34 including the arrears on the account. The Applicant’s
proposal is to repay the debt in monthly instalments of R108.85 per month, which
leaves a shortfall of R4 290.49 on the instalment alone. It is extremely unlikely that the
Applicant will ever repay her debt even over the excessive and unrealistic period of 139
years as proposed. When taking the proposed period of repayment one will see that

same only covers the capital amount and no provision is made for interest at all.”

3.2.7.3 No proposal sent to credit providers

In terms of the work stream agreements a debt counsellor should send a
proposal to his client’s credit providers 25 business days after the application for
debt review. This proposal can then either be accepted or rejected by the credit
provider. Certain debt counsellors have however opted not to send proposals to
credit providers at all, whilst others will not send a proposal if such proposal
does not fall within the ‘automatic acceptance’ range as stipulated by the work
stream agreements. The argument is that the sending of a proposal in such an
instance is merely a waste of time. Consequently, the case is referred directly to
the Magistrate’s Court and a notice informing the credit provider of the referral is
subsequently sent to the credit provider, along with the proposal. A strict
interpretation of section 86(7)(c) of The National Credit Act does not require the
debt counsellor to send a proposal to the credit provider before referring the
matter to court. However, this is required by the work stream guidelines. It is
suggested that conduct of not sending proposals to credit providers is firstly
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contrary to the audi alteram partem rule, and secondly, not in the spirit of the
work stream agreement and NCA. Moreover, it also leads to credit providers
adopting negative attitudes towards debt counsellors and the debt counselling
process. Debt counsellors have adopted this attitude as a direct result of the
credit providers not entertaining proposals falling outside the automatic
acceptance terms or in retaliation to the obstructive behaviour of the banks.

Example 4: Notification of no proposal

PROGRESS NOTIFICATION - Form i7.5

Octdfen Gert Cloete Kruger
Replstered Dﬂb‘tCMlnﬂlhnﬂih‘ﬂHm nurmbor NCRIMNCI63
TowsCreckDepurmer: ABSA BANK (CC) o

th Floar, Marble Tewirs, Cne Jnppe & Won Wigllizh Straats, Jahanneshurg,

By Facsimile to: 011 221 7864
From; m Fruger
Dekt Counsallar, 1 ROC35
Undt 7, Ground Mr%urmﬁﬂﬁn]’:i“hr " ?
Coerser of Hanadcik Frotglater & Desi Boad
LitHe Falls
1738
Talephone; 0#6-111-3567
Facsitile Number: O85-508-2185

Dite: 02 February 2005

NOTIFICATION TO CREDIT PROVIDER

Mame & Sumeme of Consumer:
Ateount Numir:
Identity Mumber of Corgumer:

This natice senves to adse you that;

. "
N:ﬁ-:n:::izm :;\::: 1.|::Itr br:“srlt::;lg:tgt;rw;‘sals o1 this client and in terms of section BS(7)(c) of the
the court date by e vl to the Magistrates Court. You will be advised by our atborney of

Compliand lo tha Indussry Agresmanl, fhis i i
Payenants Wil be made oy b I.“L “ansUmar has been provided & with payment sshoduls in lne wih the Fropassis subritied and monmy

Gapt Cloets frygar

TR\ Wesirand Branchic \F\Fatgieter, Y2\ Credft Revh \[Fatg
urrent Cllents| P\ Fotgieter, Y210 Review Plan ieter, ¥Z - Curront.xis] Farm 17 (5)=1
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3.2.7.4 Non-standardised software packages used by debt counsellors

As pointed out by Ms Marlene Heymans in a presentation to the research team:

“It would appear that most debt counsellors generate proposals from software supplied
by the major PDAs. This means that DCs use the likes of the CARE software from
NPDA and Debtpro from CPE. Some debt counsellors including groups like Octogen,
DC Partners and Steven Logan have software designed for their own purposes. There
are probably upwards of 8 different software packages that generate proposals.

Functionality of each package determines the outcome of proposals. Some of the
challenges are highlighted below:-

e The correct calculation for distribution amounts to different creditors is critical.
Current packages seem to apply different rules and algorithms. Creditors receive
proposals based on these rules and have raised concerns about non-uniform
application of rules and guidelines.

¢ Rules applied for interest rates. Some packages sets interest at 0% or 5% (which
creditors, not surprisingly, do not like), whilst other packages works on a prime plus
a certain margin basis.

e Some packages provide a lot of leeway to DCs to change a suggested outcome,
thus for instances allowing that one creditor receives a much higher interest rate
than other creditors as per the SA Home Loans example above.

e A bank said that the CARE system from NPDA does not enable a DC to rework
counter proposals or apply the in duplum rule.

When creditors do not understand and trust the proposal they are likely to reject it. All
banks interviewed, raised some doubts about the integrity of proposals, indicating that
they may not trust the information if it is not clear to them what fees were deducted for
the DC, PDA and other legal costs before the amounts for distribution were derived.

One bank expressed a view that there should only be one software system that is used
by all DCs. Now they deal with situations where the outcome of different packages for
the same case varies significantly. Some proposals generated by certain packages
result in an decline, where as if it was done on another software system they may have
accepted the proposal.
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Recommendations

a)

A review of available software should be conducted to understand where its lacks
core functionality for effective debt counselling application. Functionality related to
interest calculations, fees, and how it captures information sourced from creditors is
critical.

A range of debt counselling cases should be tested on different software. The aim
is to assess the proposal outcomes of each. Proposals should be transparent and
fair to all parties concerned. For example, DC should not get too much fees, one
creditor should not be favoured above another, and the way interest is used and
different debts prioritised should result in the shortest time to rehabilitate the
consumer.

Industry rules and standards on the “rules” for distribution should be established.
The NDMA processes in this regard will add a lot of value.

The review should verify whether different software packages take cognisance of
reckless loans and apply the in duplum rule as per Section 102 of the NCA. Further
it should reflect allowed fees under NCA like the monthly service fee. It would
appear that current packages do not cater for this.

Software that adhere to industry rules (like that of the NDMA) could obtain
certification from a body like the NDMA and display that on the proposal. This way
the credit provider can have more faith in the proposals.”

Following on the averments and suggestions of Ms Heymans the research team

drafted a set of facts showing inter alia income, expenditure, credit agreements

etc. A number of debt counsellors, using different software packages were than

requested to draft a proposal based on the given set of facts. The set of facts

follows hereunder, followed by summaries of the different proposals. The full

proposals, as received are added as an addendum to this report.

149



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

Set of facts 1: System test case study

Client Name : Sara Jones

Gross Income 35000
Deductions Medical Aid 1 500
Union Fees 50
Group Life 500
PAYE 3800
UIF 150
6 000
Net 29 000
Living Expenses
Groceries 2500
Petrol 3 500
Parking 50
Rates and Taxes 1000
Body Corporate Levies 780
Water and electricity 1 806
School Fees 600
Bank Charges 250
Short Term Insurance 650
Car Insurance 850
Domestic Worker 300
Garden Service 200
Telephone 125
Cell phone 670
Internet 230
Security 450
Maintenance 300
Clothing 150
14 411
Distributable income 14 589
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Credit Agreements

Interest Monthly
Credit Provider Account Ref Type of Credit Balance Rate Instalment
Standard Bank | 5120-1234-5678-1234 Credit Card 22,541 22 2,340
FNB 5221-8787-6565-3434 Credit Card 38,256 22 3,544
Standard Bank | 5274-1212-3232-4343 Credit Card 19,872 22 1,570
RCS 5005-777821 Loan 5,000 37 418
RCS 64547-4564 Retail 9,472 32 1,057
Nedbank 3768-4548-4564-2100 Credit Card 16,145 22 1,654
Foschini 4164-4567-0014-0215 Credit Card 4,650 24 570
Woolworths 6007-4564-4202-2124 Retail 33,044 27 4,545
Woolworths 6007-8504-5246-4460 Retail 16,862 27 1,486
ABSA 4550-2467-7000-0021 Credit Card 22,987 20 1,300
ABSA 5471-2000-6457-5454 Home Loan 395,450 12 4,500
ABSA 3017-214-444 Personal Loan 10,040 20 394
Nedbank 8148-4654-0548 Credit Card 15,991 19 1,190
FNB 4000-1548-66465 Personal Loan 6,854 18 507
Edcon 7000-15456-456456-156 | Retail 4,690 25 1,365
MFC BAUJ456456 VAF 67,489 15 2,250
Total 689,343 28,690
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Proposal 1: Software package - Care (Counselling and Rehabilitation Empowerment)
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Proposal 2: Software package - CPR (Consumer Protection Excellence)
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Proposal 3: Software package — Self designed programme

Interest on
Outstanding Date Original Interest Proposed Proposed Term Outstanding

No. Creditor & Account/Ref humber Balance Instalment  Opened Term Rate Instalment Balance
1 1S;%rldard Bank Credit Card - Ref: 5120-1234-5678- 20,541 2.340 _ N 52 000% oo, © 04053 25 305
o | FNB Credit Card - Ref: 5221-8787-6565-3434 38,256 3,544 ) 12 22.000% 209, 1,575.60 29 701.36
, it)’ir;dard Bank Credit Card - Ref:5274-1212-3232- 19,872 1,570 _ e 99 000% - 495,00 . 16452
4 | RCS Loan- Ref: 5005-777821 5,000 418 i 15 37.000% 37% 185.84 35 154.17
5 | RCS Retail - Ref: 64547-4564 9,472 1,057 ) 10 32.000% 309 469.92 26 252 59
¢ | Nedbank Credit Card- Ref: 3768-4548-4564-2100 16,145 1,654 i 11 22.000% 209, 735.34 26 295.99
- | Foschini Credit Card - Ref: 4164-4567-0014-0215 4,650 570 ) 9 24.000% 249, 253,41 22 93.00
g | Woolworths Retail - Ref: 6007-4564-4202-2124 33,044 4,545 ) 8 27.000% 279, 2.020.63 20 743,49
g | Woolworths Retalil - Ref: 6007-8504-5246-4460 16,862 1,486 i 13 27.000% 279 660.65 31 379 .40
10 | ABSA Credit Card - Ref: 4550-2467-7000-0021 22,987 1,300 ) 21 20.000% 20% 577.96 39 383.12
11 | ABSA Home Loan - Ref: 5471-2000-6457-5454 395,450 4,500 ) 212 12.000% 129% 2.000.63 84 3,954.50
12 ABSA Personal Loan - Ref: 3017-214-444 10,040 394 ) 33 20.000% 20% 175.17 47 167.33
13 | Nedbank Credit Card - Ref: 8148-4654-0548 15,991 1,190 ) 15 19.000% 19% 509 05 33 253.19
14 | FNB Personal Loan- Ref: 4000-1548-66465 6,854 507 ) 15 18.000% 18% 295,40 33 102.81
15 | Edcon Retail - Ref: 7000-15456-456456-156 4,690 1,365 ) 4 25.000% 59, 606.86 9 97 71
16 | MFC VAF - Ref: BAUJ456456 67,489 2,250 ) 38 15.000% 15% 1,000.31 49 843.61
689,342.66  28,690.00 12,755.10 2,181.68
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Proposal 4: Software package - Summit

Payment Proposal Summary:
Sara Jones [ 7901253012081 ]
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The debt counselling process: challenges to consumers and the credit industry in general: April 2009

Reference: SUMOOQD0T
Client Budget:
Sara Jones [ 7901253012081 ]

INCOME
Gross pay 35 000,00 I5 000,00
OTHER INCOME

Total Income 35 00000 35 000,00
STATUTORY DEDUCTIONS
PAYE SITE 3 800.00 3 80000
EMPLOYER DEDUCTIONS
Madical A 1 500,00 1 500.00
Linicn Fags 50,00 S0.00
Group life 500,00 500.00
UIF 150.00 150.00

Total Deductions 6 000,00 6 000,00

MET INCOME 15 000.00 29 000,00
ESSENTIAL EXPENSES
Grocarias 2 500.00 2 500,00
Patrol/Diesal 3 500.00 3 500.00
Parkng 50.00 50.00
Rates and thaes 1 000,00 1 000,00
Body corporate bavies 7ED,00 70,00
‘Water and Lights 1 BOE.00 1 B0G,00
Schoal fees G0, 00 00,00
Bank charges 250.00 250,00
Shart term indurdnce E50.00 S50.00
Car Insurance 850,00 85000
Domastic Worker 300.00 300,00
Telephone 125.00 125.00
Sequrity 450,00 S 50.00
Mainkenanos 30000 F00.00
Chothing 150,00 150,00
MNOMN ESSENTIAL EXPENSES
Collphong 670,00 670,00
LUXURY ITEMS
Garden serdice 200,00 200,00
Interngt 230,00 230,00

TOTAL EXPENSES 14 -i_él.ﬂ'ﬂ 14 411.00

HET AVAILABLE TO REPAY DEBET 14 5E9.00 14 SE9. 00

= ————

Sigred: (Consumer) Disbe:
Signad: [Spouse) Dats:
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31708,/00
300508
3100009
L1009
It 12008
A1000100
28702510
310310
3004410
FL/0510
J0 54 10
ALM07 10
F170810
300510
F10010
Jofi1/10
110
JLoaril
2802
203
3004711
/o511
0611
I 07011
/08011
30911
1011
011011
3112011
Jijo151z
202f1T
1032
3042
J1f0%f12
F0/06/12
IO
J08f12
3000912
B e )
iz
3312
31,/01/13
0213
003513
0413
ALM0513
HH06/13
Iforna
310813
000013
oz
01113
31213
3105014
28/03r14
F0314
Jfoai14
IS5 14
00614
31,007/14
31708114
IN0%14

Sara Jones [ 7901253012081 ]

[_Instal | Date | Tnstoliment |  DC Fees nked Ins. | Distributic
3170705 14 581,54 347,00 - 14 239.54

I4 581.29
14 5&1.2%
14 58129
14 581.29
14 581.29
14 581,29
14 581209
14 58129
14 581.29
14 581.29
14 581,29
15 310,36
15 310,38
IS 310,05
14 89348
14 203,65
14 903,66
14 203.66
14 603,66
14 903,66
14 903 566
14 903,65
14 80368
15 &48.858
1% 548,28
13 655.05
13 M2 46
13447.78
13 454,32
13 4%4 32
13 452,72
11 595,69
11 131.1%9
11 146,53
9432.32
FA54.61
9954 61
9 954,61
# 953.57
G 18203
& 350,80
7 485 AR
753370
75370
e
FE3IZT0
7 EILTO
7005 32
¥ 809,32
7 009 32
7 905 322
7 909,32
7 207.04
7 655,81
7 668,86
7 G6& 8E
TEET AT
& 893,12
6 932,16
& &00. 85
& 630,71
& 620.71

PDA Payment Plan:

Raference: SUMOO00ODF

41,75
34175
341,75
LTS
341.75
341,75
341,75
341,75
341,75
LTS
34ivs
358.84
35054
358,23
2449.07
359,15
359,25
355.25
355,325
I5T.25
15825
353,35
358,15
b i |
m
329.15
7ril
37010
Ar6.64
3664
Ive.59
324 81
350.81
37694
318,53
49574
39574
395,74
385,70
G433
355,60
353.26
3808
9608
3046.08
396.08
30608
415,89
415,89
415.85
415.8%
&15.89
#15.77
402 56
41551
415,61
415,54
s
415.75
3195.88
415,73
415.73

14 233,54
14 239.54
14 239,54
14 235,54
14 239,54
14 235 54
14 239, 54
14 239,54
14 2732 54
14 239,54
14 239,54
14 9%51.52
14 951.52
14 95122
14 544,41
14 244 .41
14 544 .41
14 B4 41
14 544 .41
14 S44 47
14 544,41
14 S44.41
14 S44. 471
15 Z71.64
15 Z71.048
13 335,89
13 325.35
13 077.68
13077 .88
13 07 7.68
13 076.13
11 Z71.08
10 770 38
10 769,59
#103.69
9 558 A7
9 558,87
9 558.87
G BEY.ET
B 7760
7 o1 30
T L3567
713662
713662
7 136.62
7 136.62
713662
T ASE.AF
TA5T. 43
T 49343
748343
745343
Fa51,.31
7 253.25
7 25325
725325
7 251.93
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The debt counselling process: challenges to consumers and the credit industry in general: April 2009

Raference: SUMIGRIOT
PDA Payment Plan:
Sara Jones [ 7901253012081 1

Tnstal | Date allmant | DC | Linked Tns, Distribution |
[ 10714 6 630,71 41573 - 6 204,90
55 Ifi1i14 662071 415.73 - 6 204,98
&6 IJ1zf14 BEIN.TL 415.73 - 6 204,58
67 IS5 B 620.71 415,73 - & 304,58
it} 28/02/15 662071 41573 - & 104,98
65 303715 L 415,73 - £ 204,98
0 J0fo415 6 620,71 415.73 - 6 204,98
71 L0525 662071 415.73 6 204,98
72 I0ES15 & B620.71 415.73 - & 204,58
73 31007715 5 620.71 415,73 . & 204,58
T4 31/08715 582071 #15.73 - 6 104,98
F] 0000715 6 620,71 415.73 - & 204,08
TE I 10518 6 620,71 415.73 - 6 204 98
b IfiLf1s & B2D.TL 415.73 - 6 204,98
78 S1H1S 5620.71 415.73 - 6 204,58
] 3101716 562071 41573 - & 204,58
B0 X016 5 EM. 71 415,73 - & 204,58
&1 /0316 6 620,71 415,73 = G 104,98
B2 0418 6 B20.71 415.73 - £ 204,03
B3 305718 8 620,71 415.73 6 204,08
84 0616 8561913 415,63 - § 203.50
a5 30716 £ 044, 35 316,75 - 4 727.61
&6 30/08/16 5 143,17 415.58 - 4 727,81
a7 0916 514317 41556 - 4 72761
8% 1016 514317 415,56 . 4 727561
s 30711716 5 143.17 415,55 - 4 777.61
a0 316 £ 143,17 415,55 4 727.61
91 INf0LfL? 514317 415.56 - 4 72761
92 2800217 5 14317 415.56 - 4 72761
93 31f03/17 5 143,17 415.58 - 4 T27.61
o4 2004117 514317 415 85 - A 72761
a5 3105717 5 143.17 415 55 - 4 737.51
96 00T £ 14317 415 58 - 4 727,61
97 Tz 514317 415 56 . 4 727,61
%5 aL0enT 514317 415.56 = 4 72761
G4 3000717 514317 415,56 = 4 72761
160 »fiahy £ 143.17 415,56 - 4 72781
101 3117 5 143,17 415,55 - 47X 61
1032 3 ER TS £ 143,17 415,58 - 4 72761
103 afonrie 514517 41% 55 . 4 727,51
104 28/03718 514317 41556 - 4 727.61
105 303718 5 143.17 415,55 = 4 727.61
106 00418 £ 143,17 415,56 - 4 72761
197 ki BT £ 143,17 415,56 - 4 72761
108 Anyoe/1a 5 143,17 415,58 - 4 FT6L
fle] 3107118 514317 415.54 - 4 T¥7 61
iio 31/08/18 514317 41556 - 4 727,61
111 009718 5 143.17 415 56 o 4 727,61
112 3uoM8 5 143.17 415 56 . 4 72761
113 yi11/14 514317 415 55 . 4 727.61
114 1. 514317 415,56 - 4 72761
115 31/01/1% § 143,17 415.56 - 4 72761
116 P TR b 514317 415.58 - 4 71761
117 103719 5 143.17 415,58 - % 727,61
118 004719 5 143.17 415 55 . 4 F27.61
119 310519 514317 415,55 . 4 727,61
130 20615 514327 415 55 - 4 FIr.61
121 IO 514317 415.55 4 72761
122 3048719 514317 415.56 - 472761
123 Inas/19 5143.17 415.56 - 4 72761
124 fof1e £ 143.17 415.56 - 4 727,61
125 30111719 514317 415 55 - 4 727,61
136 e PN 514317 415,55 - 4 727.61
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Absa Home Loan - Mo
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9
H
31
az
33

35
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40
4l

43
44
4%
a5
aT
48
49

51
§2
53
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ar
58
59
B0
1
b2

3103509
30,04/ 09
L0505
0609
310709
Jronloe
F0/09/05
Isintos
30/11/09
JLN0R
2101410
EOR10
F1/03/10
300410
Jurasi10
30/05/10
Jfarn
310810
KA D]
31710710
ALFI0
3112710
3L0LFL
2211
3103718
Iop04S11
31/05/11
FOE11
3007711
Jiro81L
Y0911
EIR LT B
W11
FIELL
oz
230212
303712
Joves12
IL/0E12
Mods12
3LM07712
KT B
30,0512
eIz
30/11712
3121
I3
ZBAOZLE
EFNLETRE ]
30/04/13
J1M05/13
3006/13
31An3
/0813
3009713
31001
011713
I3
00714
1803714
0314
F0/04/14
Juoss14
IS4
IoT1s
3108714
IO 14
L1014

T

Reference: SUMIOG0OT
Paymeant Proposal:
Sara Jones [ 7801253012061 )
& Account Mo. HTI-IUW-HEHH .
il teresk |  Rate | Balance |

" = 13,00 195 450000

. 130,01 12.00 395 580001

- 390161 12,00 I%0 48162

- 407143 12.00 403 55305

- 398025 12,00 407 SXL30
3 889,42 4 15349 12.00 407 79737
3 BE9.42 4 155,18 12.00 408 054,13
3 Ba%.42 a4 024,74 12.00 ADE 15945
3 pE9.43 4 160,28 12.04 408 47031
3 BED.42 4 038,75 12,00 A0E G564
3 BB9.AZ 4 16446 12.00 408 334,68
3 BE9.AZ 4 16726 12,08 404 16352
T BEGAZ 376654 12.00 409 035,64
3 BE9.42 4 168,584 12.00 409 359.06
3 BE0.42 403712 12,69 409 48 Th
3 BEG.42 417330 12,00 S0 75054
3 BED.AD 404138 12,64 0% 90350
4 GBS 417764 12.00 405 556,25
4 DE3LAT 4 178.59 12,08 410 09005
4 GB35 4 044,73 12.00 410 051.79
4 DB AT 4 179,16 12,00 410 147.06
a4 OEILED & (45,39 12.00 410 10844
4 033 B9 4179.74 12.00 410 204,31
4 0360 4 160,71 12.00 410 304,13
4 DA3LED 3T 12.00 409 994,25
4 03 ED 4 178,57 12,00 410 088,94
4 08389 A e, 7L 12.00 410 049,75
404389 4 179,14 13000 410 145,01
4 043,89 4 045,27 12,00 410 106,39
4 283.09 4 179,71 1200 4k 998,01
4 208,09 4 1TR.61 1200 405 BAA. 53
4 288.09 4 042,74 1300 40p 643,18
4 208,09 4 174,99 1200 405 530,08
& 288.09 4 03920 1200 40p 281,19
4 208,09 4 171,30 1200 A5 164,40
& 208,09 4 170,11 1200 A0H D442
4 288.09 3 859,95 12.00 408 658,28
4 208,09 4 164,04 1200 408 535,15
4 2B8.09 4 029,39 1200 408 276.45
4 268,09 4 161,06 12.00 408 149,42
4 208,05 4 325.58 1200 407 BBG.91
4 502.4% 4 L5700 1200 407 541,51
4 502,49 4 150,57 1200 407 19259
4 502.49 4005615 12.00 406 706,25
4 502.4% a4 14506 1200 404 348,82
A 502.4% 4 00782 12.00 405 B54.15
4 502.4% 4 13638 12.00 405 468,04
4 50249 4 13265 12.00 405 118,20
4 50249 372931 12.00 404 345,03
& 502459 4 12000 1200 403 963,53
4 502 49 3 984,30 12.00 A03 445,34
q 502,49 411183 1200 403 054,68
4 50749 397533 12.00 407 527,52
4 TIT61 4 102,47 12,00 400 902,38
4 72761 4 096,10 12.00 401 Z70.87
4 TIT.61 A957.74 12,00 403 501,00
a4 TIT61 4 08182 12.00 395 855.21
4 72761 31943.78 12,00 I 071,38
4 TT61 4 06715 12,00 IS8 A11.02
4 72761 4 060,52 12.00 397 743,93
4 TATEl 3 661,42 12,60 Ik 6T
4 72761 4 Dd2, 85 12.00 395 992,98
4 ATEL 3 805, 68 12,68 I5% 17105
4 72761 4 027,50 12.00 394 470,54
& 72781 3 BRO.ET 12,00 I5F 63,00
4 TaTel 41011.43 12.00 352 918.22
& 72781 & D04, 54 12,00 393 195,15
472741 3 EG0.23 12,60 351 335,77
4 727.61 398641 12.00 390 506,57
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Reference: SUMGHGOOT
Payment Proposal:
Sara Jones [ 7901253012081 1
Absa Homi Loan - a Account No. 5471-2000-8457-5454

Instsl | Date % meni Interest | W | lanca |
&5 =ti Py E 4 7761 T A52.46 12,00 389 73LAT
1] RITIFT L] 3 4 7IT6L 39719 12.00 388 965,77
L OIS bl 4 TIT.HL 1964.1% 12.00 388 30348
58 28/0271%5 Fi-l 4 TIT61 3573.59 12,00 J87 048,55
63 L0AFLE n 4 72761 3 044,71 13,00 IBG 265.45
| J0r04 LS n 4 7761 1 809,74 12.00 385 347.62
n fosns 3 4TIt 1937.38 1300 384 547,39
T2 30/D6/15 ki a4 Tat.el 3 792.BO 1300 J03 612,54
73 IS n 4 727.61 3 000, 70 1200 N TELGT
T4 350815 1 4 72761 190030 1260 3B1 EB.4D
s Hyoaf15 30 & 721,60 376736 12.00 351 008,17
L] 3I100S 31 4 7IT.61 34T 12,00 380 16371
g WIS ¥ 4 727,51 3 740,55 (PR 3T 18566
kL nAs 31 A4 7161 R TR 12,00 378 32163
] /01716 n 4 TIT6L Ja55.78 12.00 T 45080
B0 20216 kL] 4 TETBL 359870 13,00 76 3250
a1 3016 | 4 TI7.61 THI5. 09 12,00 375 439,68
nz 30,04/ 16 k] 4 TITEL 170287 12.00 374 404,54
B3 30516 3 4 TaTel 3 815.85 12.00 KEERL x4 ]
B4 3000616 n 4 72761 368377 1200 372 445,34
&5 /0T 16 n 4 727,61 378582 12.00 a7l 517,65
L2 31,/08/16 ai 4 TTEL 3 7BE.43 1200 370 576.47
&7 OIS 30 4 727,61 3 655,00 1200 360 500,04
.2 ] kR T T i 4 727.61 3 76500 1260 I8 54215
L) I I s 30 & 727,64 T 1200 36T 449,48
90 JFLA NG 31 4 727,61 3 Td4.96 1300 66 464,003
a1 oLy an & 727.61 ITI05 1200 IG5 474,17
a2 FLA 8 4 727.61 ¥ i 4 1200 364 110.92
23 L3y ]| 4 T2T.61 I TR 12,00 363 004,25
94 anfoef1y 30 4 TIT01 I SELI0 12.00 I61 04784
a5 S0SFLT n 4 TET.6L 36885 1300 M0 909,12
1 KLTHLTE W n 4 71761 559,85 12.00 355 ML.16
ar IL0FR 3 4 TIT.E1 I GG 40 12,00 358 67995
g IL0ET 3 4 TITAL 3655.59 12.00 FET GO7.03
ko it T an 4 73781 3 527.0% 12,00 I56 40741
100 300017 i 4 T2t 1632.43 12.00 ZEE 313,23
E Lk /17 i 4 727,61 3 504,45 12,06 X54 GERLOT
1| WAt 1 472761 1 608,80 12,00 352 STO2E
Lk - PP T a1 472764 1 597,40 12.00 351 840005
104 28702718 8 4 72781 3 22886 12.00 350 F50.30
105 I03E k| 4 727,61 3 5T0.TD 1200 49 194,59
(i Jofosf1n xn & 727.61 F 444,11 1200 347 91085
oy 31/05/18 | & T2T.61 FECEE k] 1200 346 729.11
108 30,/06/18 3 4TI 1419.79 1200 345 421,19
109 31007418 k1] A TRTGL 3 520,45 1200 a4 214,14
116 10818 an 4 TITEL 1 504,16 1200 I G
111 30,0918 30 4 TIT.61 338258 1300 341 550,04
113 39710018 3 4 TETHL 3482.02 1300 340 404,45
133 MMs an 4 72761 3357.41 13,00 A% 034,35
114 L FAL 3l 4 7127181 T455.04 12,00 33T TE2.00
15 3501719 ai 4TIt 344340 12.00 336 476.79
106 E0EE ] 4 72761 I097.43 12,00 334 Bed.81
U T a1 4 727,61 341268 12,60 337 531.88
AL JDES1S 30 4 727,61 326563 12.00 33} 09370
119 3L05/19% 3 472080 3 384,63 12.00 T30 750,72
120 3006119 30 4 727,60 3 PEL.20 12,00 I 289,01
131 /0719 n 4 727.61 3 356,00 12.00 IFT 912,70
122 31/08/19 n & 727,61 3203 12.00 336 52E.11
123 30/00/19 k] 472701 333055 12.00 FXE OFL05
124 1510019 k] & TRT.EL 331254 1300 T G050
125 Mse a0 4 T2T.61 F W7 1200 323 aTa.10
126 31712419 3 4 TX6L LT 1200 30 62406
127 31700420 3 4 TIT61 326774 1200 319 16509
1T8 IORI0 FL 4 TET6L 304300 1200 17 4E048
b ¥ o B He T ] n 4 7761 323569 1100 B R
13 B30 an 4 TIT.61 3 106,80 1200 314 37755
13 ZNfO5 30 a1 4 712781 J 204,07 1200 312 85401
132 3006720 30 4 T2T81 3085.62 12.00 311 21208
133 320 n 4 727.61 3171.88 13,00 00 B5E, 3R
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159
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L
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Lo
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172
173
EL
175
it
Ir
17
1%
180
181
le2
163

185
185
187
133
(LL]
L
151
192
153
194
185
196
157
158
199

a0
0

JOR20
IF0/20
0711/20
1220
EI Y

R0
3103721

30/04/21

30521

Y0621
30721
30821
J0/09021
/1021
3011521
/12721
301722
0222
022
300422
Ij05/22
IO 3
Ijo22
IL0ESES
070922
31022
M 11732
31222
310133
022D
30323
o423
31/08/23
IR 23

I0TiEa
31/08/23
300923
31710723
L3
11/12/23
FOA01/34

2502124

31/00/24

3050424

IL/05/24

I0/06/24

JroTize

31/08/24
30/09/24
31710724
30011724
ETEET

j012s
180225
3/03/25
004,25
1L/05/25

0825

L0725

L i ]

30/09/25
31/10/35
/11725
11/12/3%
3/01/26
2B/021 26
/0026
00 26

Paymant Proposal:

Sara Jones [ 7501253012081 ]

4 T¥T.6L
4 TETEL
4 73761
4 F¥T.61
4 7261
4 73T 61
4 72761
4 73761
472781
472761
4 T2r.&1
472761
& T¥T.6L
4 7261
4 TI.6L
4 TIT.6L
4 72761
4 73761
4 72761
4 73761
a 72761
4 73761
4 727,81
472761
4 TEEL
4 72761
& FTIT.6L
472081
4 73761
4 72781
472761
4 727061
4 727.61
4 724561
4 727,61
472061
4 TI7.&0
472781
4 73761
4 7261
4 7261
4 72761
4 72761
4 73761
4 J27.61
472761
4 727.61
4 727,61
4 T27.561
4 727,81
@ TET.EL
4 72081
4 727,61
& TIT.E
4 72761
4 TIT.6L
4 72761
4 73T.61
472761
4 72761
4 72061
4 72761
4 727,81
4 TET. &1
4 727,81
4 727,61
4 7261
4 73761
4 TITEL

~ 313595

203864
J122.72
006,16
30BB.52
JOTEA1
2 TEL5T
Jo3sie
2 930.58
2 999.52
i 88571
2 963.13
i 9515
2 832,55
290767
RSk
X BE9.A3
T &50.50
I 557. 15
280 2%
2 E50. T
1 78903
3 BE60. 39
2 12800
i 70762
£ 60035
I 665,35
Z 559.03
Eh2E
I 600 TFT
& ka5
1 554,65
2 450,81
3 500, 3
£ 40545
2 453.04
1 433,96
2 33860
139230
220300
2 M3.67
& 31958
I 146.T8
& h8.53
217100
T E17.41
20EL.02
& 155,26
11F.15%
2 04461
i 08542
1 39209
2 000uE1
00313
1 78420
194536
1 65517
1 B87.73
1 798.82
L EZE. 4
1 799.39
I Tiz.ay
1 738.82
165325
1 E77.03
164593
1 a58.28
158121
149,17

Reference: SUMODO007F

s lance

1300
1200
12,00
12.00
12.00
12.00
12,00
12.00
12,00
12.00
1200
1200
100
1200
1300
12.00
13.00
1200
12,00
12.00
12,60
12.00
12.60
1300
12.00
1300
1200
1300
b ]
1100
1300
12.00
13.00
12,00
12.00
12,00
12.00
12,00
12.0:
12.00
1100
L0
1L
L300
1304
13.00
1200
13.00
12.00
132.00
12.00
12.00
12.00
12.00
12.00
12.00
1.0
1204
L2400
1200
1300
1300
13.00
12.00
12.00
12.00
12.00
13.00
12.00

308 D4, 62
I 3565
4 THO0, M
303 069,31
1 430,52
99 TT5.03
A7 a0k.98
06 11455
T84 307.52
RE A
20 737.53
288 9FL05
25T 19050
285 295 54
183 47580
281 543.91
49 GBS
27T 80E.62
275 63037
273 720,01
271 §92.10
269 733,53
200 Bh, 30
265 656,65
203 B4b. D
DE1 51044
259 457.18
£57 208,60
255 183.22
25305438
23065818
248 485,32
146 204, 52
243 990.21
4l 669.08
235 404,51
237 116.85
E3 TER
232 F02.63
29 957.11
£2T ETRAT
25 LE4.94
T2 58411
430 L3503
17 558,52
485 058,33
212 451.83
A0 BAGAR
207 30803
404 G1snz
201 97583
1599 240,31
196 54331
193 B10.83
190 &75.43
108 093.17
185 220,73
182 36085
175 452,04
176 553.39
173 62507
170 &610.03
16T l.24
I 545.88
161 456,30
LEE 414,62
155 145.29
151 a0
148 7045
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Reference: SUMO00007
Paymant Proposal:
Sara Jones [ 7901253012081 ]

Absa Home Loan - Mortgage Account No. 5471-2000-6957-5454
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Shpned; [Cornpisee Dabe:

Shysed: [Spouse) Date:

Credit Provider declaratien, signature and bank scoownt

I, , In vy capacity as

and duly authorised by [Credit Prowkder), hereby accept ihe

propoied Debt Resrrangement plan, & Set cut herein. This soceptance constibubes &h addendurm 1o the

credit agresment betwaan the Consumer amd the Credit Provider, Tor a8 leng 8% the Consumer Boseigrs

the Dabi Rearrsngenent plan i propoded heneln.

The mosdhiy fepayssal gt cul above can be made Into the following bank account:

Account Holder

Paymrenit Refenenos

Bank Namae

Banik Account &

Branch Mame

Branch Cosde

Signed: {CredIt Providen)

Darba:
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There are substantial differences between the proposals calculated by different
software packages.

It is to be noted that the research team did not attempt to do any sort of formal
analysis. Indeed it would be impossible on the given information, considering
that the feedback received from the debt counsellors ranged from 2 page to 51
pages on the same set of facts. This, however, brings us to the heart of the
problem — there is no standardization in the way proposals are submitted, and
the different programs present sometimes very different solutions — differences
that could easily make the difference between proposals being accepted or
being rejected. The result is that, for an over-indebted person, the choice of
debt counsellor and that debt counsellor’s choice of software, could determine
the outcome of the debt counselling process.

To point out of few dramatic differences:

e While most of the solutions keep the interest rates intact — solving the
facts by lowering the monthly instalments but paying the debts off over a
longer period — one of the programs adjusted the interest rates on all
debts to 0% and one of the programs reduced interest rate on some of
the loans, but increased it on others.

e On their summaries, the one program has the debtor make the last
payment after 51 months (home loan). It accomplishes this, in part, by
proposing that no interest be charged on any of the accounts. The
second fastest solution, keeping the interest rates intact, has the debtor
making the last payment after 76 months (also home loan). The slowest
solution, also keeping the interest rates intact, has the debtor making the
last payment in 240 months (again, home loan).

e According to their summaries, the lowest monthly instalment on the
ABSA Home loan is R2 006.63. The highest is R4 422.00. Here it must
be pointed out that these are the numbers used on the summaries, but
that the actual payments, as reflected in the payment schedules, are
constantly changing as other debts get paid off and the monies
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previously used to pay those debts cascades into the monthly payment
of remaining debts. In the proposal that indicates the monthly instalment
as R4 422.00 on the summary, monthly instalment ranges between
R3 245.08 and R17 186.25 on the repayment schedule. As repayment
schedules are not included in all the proposals, it is impossible to truly
compare the different proposals in detail. It is probable that this would, by
itself, also present a problem to the credit providers in determining
whether or not to accept a proposal.

e While the size of the monthly instalments to not differ greatly with regard
to the MFC Motor Vehicle Financing loan, there are huge differences in
the time it takes for the loan to be paid off. The solution that is quickest
for this specific debt has it paid off in 32 months. The solution that is
slowest for this specific debt has it paid off in 84 months. Unfortunately,
the feedback received does not in all cases contain sufficient information
to determine what the differences are in the total monies paid on the loan
under the different solutions. It seems clear that the “slower” solutions
focus on paying off other debts first (and should therefore be “quicker” on
other debts), and as a result the total payment on the ‘slower’ debt would
be higher due to the accrual of interest.

e There seems to be substantial differences between the different software
packages in the manner that they prioritize the repayment of loans.
Some seem to prioritize according to interest rate, but it is not always
clear what the criteria of other packages are.

e The different solutions even suggest slight differences in the amount an

over-indebted person can afford to repay per month.

While it's impossible to say, on the information, which package calculated the
“pest” or “most accurate” solution, it is clear that some solutions might be more
acceptable to certain creditors than others. Without comprehensive reports,
however, one cannot see what the impact is overall. Where one creditor might
be better of under package A versus package B, a different creditor could be
much worse of in the same proposal, even though the consumer could be in
exactly the same position. This means that the criteria and software used by the
creditors becomes an important factor.
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In short, it is clear that the differences between the proposals created by
different software packages could substantially impact on the outcome of the
process. Further study would, however, be needed to fully analyse and
understand the impact. Such a study would necessarily include a much larger
sample and actuarial analysis of the software and algorithms used by both debt
counsellors and credit providers.

3.3
FINANCIAL INFORMATION

3.3.1
Introduction

In terms of regulation 24(2) and (3) a debt counsellor must, within five days of
receiving an application for debt review, deliver a completed form 17.1 to all
credit providers that are listed in the application as well as every registered

credit bureau.

The debt counsellor must verify the information provided by requesting
documentary proof from the consumer, contacting the credit provider or
employer or any other method of verification. This request for financial
information can be sent as a separate document or form part of the form 17.1

notification.

Regulation 24(4) states that in the event of a credit provider failing to provide a
debt counsellor with correct information within five business days of such
verification requested, the debt counsellor may accept the information provided
by the consumer as correct.

The Regulation 17.1 notice must be sent by fax, registered mail or email and
the debt counsellor must keep record of date, time and manner of delivery.
The financial information requested is called a certificate of balance or COB.

The financial information so requested and supplied is of vital importance.

171



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

Heymans correctly describes this as “an important source of information” and as

“a key tool on the debt counselling system”.2%

The determination of over-indebtedness which must follow and be done within
30 days of the consumer applying for the debt review is dependant on this. The
content of the proposal and the determination of restructured amounts to be

paid is equally dependant on the COB.

As the nature and detail of financial information is not stipulated and as various
problems arise as a result thereof the debt counsellor and major credit providers
at the work streams agreed on the information that the so called certificate of
balance should include.

The work streams further agreed that in the event of a credit provider failing to

supply the information a grace period of a further five days should be allowed.

The credit providers undertook to provide the financial information as per pro-
forma certificate of balance that was adapted at the work streams and

subsequently included in the study guide.

2 Marlene Heymans “Blockages in payment distribution — an investigation into the matters that
influence the effectiveness of payment distribution in the debt counseling system”. Unpublished
report 75 (copy in the possession of the research team).
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Example 5: Sample of a COB

CERTIFICATE OF BALANCE

Customer Name: Identity Number: Date:
All Other Products
Meth
Monthly od
Instalment | Monthly of
Outstanding Incl charges Insurance/ Pay
Account Account Opening Expiry Balance (Incl Arrear charges & | (costs/ Assurance men Interest Type of | Status of
No Number Type Date Date Credit Limit Arrears) amount insurance | insurance) Premiums t Rate Rate Account
1
2
Vehicle & Asset Finance Agreements
Meth
Monthly od
Instalment Monthly of
Outstanding Incl charges Insurance/ Pay
Account Account Opening Expiry Goods Balance (Incl Arrear charges & (costs/ Assurance men Interest Type of Status of
No Number Type Date Date Description Arrears) amount insurance insurance) Premiums t Rate Rate Account
1
2
Mortgage Home Loan Agreements
Meth
Monthly od
Instalment Monthly of
Outstanding (Incl charges Insurance/ Pay
Account Account Opening Expiry Registered Balance (Incl Arrear charges & (costs/ Assurance men Interest Type of Status of
No Number Type Date Date Bond amount Arrears) amount insurance insurance) Premiums t Rate Rate Account
1
2

Official's Name & Surname:

Official's Contact Number:

Mandate Holder's Name & Surname:

Please note: The amount(s) owed and payable by the customer will change from month to month, due to interest and reasonable cost(s) incurred. The variation in the outstanding balance
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The work stream study material explained the importance of the required

information on the COB as follows:

. Account number

The account number for each of the consumer’s credit agreements must be provided by
the credit provider on the form as well as in all correspondence to the debt counsellor.
In turn debt counsellors must quote this account number on all correspondence relating
to that particular credit agreement.

. Account type

This information is important to debt counsellors as it is required for the statistical

returns.

Table 3: Product types as per Form 42

Type Code
Microlender ML
Bank — Credit Card BC
Bank - Bond BB
Bank - Vehicle BV
Bank - Overdraft BO
Retailer - Clothing RC
Retailer - Furniture RF
Retailer - Other RO
Legal Firm / Collections L
Other O
. Opening date

The opening date is the date on which the loan or finance was granted or, in the case of
a facility, the date on which the facility was last reviewed upwards.

This information is important for two reasons:

- If the agreement or facility increase pre-dates 1 June 2007 then the debt
counsellor need not look for reckless lending

- In the case of mortgages, vehicle and other asset finance, the start date is used
as part of the proposal structuring.
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o Expiry date

This is the date on which the credit agreement should be paid off by, or, in the event of
certain facilities such as overdrafts, the date by which the review should take place.

. Registered bond amount

In the instance of a home loan, the registered bond amount is shown. This helps the
debt counsellor to recommend to the consumer that his obligations may be restructured

without a debt review in certain circumstances.

. Goods description

In instances where an asset has been financed, the description of the goods is
included. This helps the debt counsellor to make recommendations to the consumer
based on the suitability of the goods.

. Credit limit

A credit limit is the amount available to a consumer under a credit facility. It is useful for
the debt counsellor to know what the credit limit on a credit facility is so that he can
establish if the consumer is abusing his credit facilities.

o Outstanding balance (including arrears)

The balance as on the date that the certificate of balance was issued includes the
capital amount, interest up to a specific date and charges, but excludes future interest

and / or charges.

. Arrears amount

This amount will include arrear interest and payments that are overdue.

. Monthly instalment

The amount that the customer is liable to pay each month towards the repayment of the
amount loaned in terms of the credit agreement, excluding fees and charges. Where
there is no contractual instalment (e.g. an overdraft) then the instalment will be deemed
to be the outstanding amount, at the agreed upon interest rate over 12 months.
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. Monthly charges

These are monthly fees that may be charged in terms of Section 101 of the Act.

o Insurance / assurance premiums

These are third party contracts that the credit provider collects in conjunction with the

monthly instalment.

. Method of payment

This refers to the method in which the monthly instalment is being paid by the
consumer. A debt counsellor must take note of the method of payment in order to make
arrangements for a reduced instalment, especially if the instalment is paid by way of
stop order or debit order.

. Interest rate

The rate at which the money is been lent, quoted as a percentage per annum on a net
annual compounded monthly basis. When formulating a proposal the debt counsellor
will include interest on the agreement as part of the proposal.

o Type of interest rate

The interest rate can either be fixed or variable as stated in the credit agreement. The
debt counsellor needs this information to verify whether the interest rate in terms of the
agreement rate complies with regulation 42 (1) TABLE A of the Regulations
promulgated in terms of the National Credit Act.

. Status of account

The status of the account is important. If summons based on the agreement has been
issued and served then the debt counsellor must exclude the agreement from the debt
review (section 86 (2)). The debt counsellor may, however include a “Legal’ agreement
with the consent of the credit provider concerned. These accounts are referred to in
banking terminology as ‘in legal. The only statuses that will be provided by credit
providers are UP TO DATE, ARREARS and LEGAL.
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3.3.2
Problems encountered with COBs

3.3.2.1
Insufficient detail

The research team has come across numerous responses to requests for
financial information, i.e. the so-called certificates of balance that fail to provide
all the required information.

Example 6.1: Insufficient information on COB received from WesBank
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As can be seen from above, the arrears amount of R2 570.73 is indicated whilst
the status of the account is stated as up to date. The full monthly instalment is
not supplied (merely states 54 months).

Example 6.2: Insufficient information on COB received from Easton-Berry
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3.3.2.2
COBs not legible

COBs received are often not legible. This is inter alia because of small font

sizes used, the loss of quality in the fax-process, the incompatibility of the

sending or receiving fax machines; and smudged numbers. This can be rectified

as is clearly shown in the following two examples of a Nedbank COB:

Example 7.1: COB not legible received from Nedbank
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Example 7.2: Improved COB received from Nedbank
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In another matter the COB received from Standard Bank was not received in a

usable form as part of it was cut off in the transmission process.

Example 8: COB not legible received from Standard Bank
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This was brought to the attention of Standard Bank by way of a letter, dated 21
April 2008. No response was received. Thereafter telephone calls on 5 May, 6
May and 15 May 2008 followed. All of these elicited promises to resend the
COB, but to no avail.

Unusable or ineligible COBs delay the process or could lead to wrong account
numbers supplied to payment distribution agencies with the subsequent
consequences.

181



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

3.3.2.3

Wrong account / COB allocated to client

A 17.1 form with a request for a COB was sent to Standard Bank on 22 January
2008.

A COB was received on 1 February 2008. It however included particulars of an
account 107 719 731 for a mortgage agreement of R280 856.00 with an
outstanding balance of R266 419. 39. The debt counsellor queried this and the
bank subsequently responded that this account did not belong to the consumer

and supplied a correct COB.

Had this “mistake” been with regard to a smaller non secured loan or facility it
could very easily have been included in the debt repayment instructions.
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Example 9.1: Wrong account allocated to client
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Example 9.2: Wrong account allocated to client
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3.3.24
Credit provider wrongly indicated that consumer had no credit
agreements with bank

The debt counsellor submitted a Form 17.1 to Nedbank on 4 October 2007. On
9 October 2007, Nedbank provided the debt counsellor with a notice of receipt
together with a list of the consumer’s credit agreements with Nedbank.
However, on 16 October 2007, Nedbank erroneously sent an e-mail to the debt
counsellor informing her that the client does not have any credit agreements
with Nedbank. This was followed by another letter on 24 October 2007 in which
Nedbank, once again, confirmed that the client had no Nedbank accounts.
Further correspondence was sent to the debt counsellor on 15 November 2007
and on 6 February 2008 confirming that the client had no Nedbank credit

agreements.

Example 10.1: Nedbank wrongly indicated that consumer had no credit agreements with the
bank

[ (Z0D0THAE) Hermie Costzas - Mo Necbank Invohement

V4

From: <ModbankDobiCounselonfiNedbank oo za>

Ta: <hsTnie costrpe{Fup ac

Date: 200T0ME 1552

Subject: Mo Mk Ierecharmint

[ ol <ishalomofnedbank co >, wdiarelnedbank o 1a>

Daar Hermin Cogdagss
The lollowing appiicant doss nol have afy cedil agreemants with Madbank
M Gabrid Vijoen (BS08035100084)

Medbank Limiled Reg Mo 1851000000008, The folliwing ink displays the namss of e Nedbank Boged of
Directors and Company Secretary, [ hifpoww.nedbani co.zaflerms/TnectorsMedtank im |

This enad is confidential and s nbercded e the addriand only, Thi fellowing link will Ron you o
Medbank's legal nobioe, [ hitp Paww nedbani. co zaftemsEmalDisoiaime . him |
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Example 10.2: Nedbank wrongly indicated that consumer had credit agreements with the
bank

" @9:50 Fromt Ta: B 12TEIEETT P12

/®

NEDBANK LIMITED,
Debt Rehabilitation and Recovery Services Division

Tel: 0560108 279
Fax: 011 630 6420

Our Aef 6509035100084/ TM/DL
YourBel  D/Lodewyks - TMoisaathebe

Date: 0910/07
o

Ta: Hermie Coetzes Fax ;B2 362 S27T

And o Compuscan Information Technologles Fax o 021 BB3 2336
Consumear Profile Technologies Fax no: 011 412 4030
Employviers Mutual Proection Senvices Fax no: 0BG 614 9703
Expertan Buraau Fax ma) 011 463 3588
Hreditenform Fax no; 011 B8 3837
Lexis Mexis Misk Managament Fax na; 021 555 8711
Micro Landers Credit Buraau Fax mo: 011 412 4030
Tenant Profile Metwork Fax no: 0171 234 TB03
Transunion Credd Buraay Faxno: 011 214 B222
Xpart Decision Systems Fax no. 011 484 6588

Customer: N akIial Slels

identity Number: A TR FE

Our Account Number:  5898450749916183 — Credit card
E898460749916375 = Credit card

5412815000087371 — Credit card
5412820000124315 — Credit card

1. W arns in receipt of your clients notiication dated 0410/07 and recehad on
tive 09 V070l his)! her intention to apply for debdt review in terms of section
86 of the National Credit Act Mo 34 of 2005 ( “the Act’)

2. Kindly furnish us, within 10 {TEN) business days from date heraof, with:

&, A copy of the Form 16 application submitted by the consumer to you,
ftogather with all supporing documents and annexures in respeact
tharaal; albernathvaly, provide the date on which the Form 16 was
Sigread,
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What can only be described as a comedy of errors continued. On 14 July 2008,
Mareesa Erasmus, the debt counsellor concerned, out of the blue received
confirmation of receipt of a debt counselling application of Mareesa Erasmus, ID
Nr 6509035100084 (being the consumer’s ID number) as well as confirmation
that the said Erasmus had no credit agreements with Nedbank.

Example 10.3: Nedbank wrongly indicated that consumer had no credit agreements with the

bank
TZ00807714) Maressa Erasmus - Corfirmation of receipl of dett counseling applicaton Page 1]
Fram: =MadbankDebiCounselonMecbank oo 20>
To: rnantasa sramisup ac 2
Ci: <san ha-leabfSradbank oo 2>, <zeinasoffnedtank oo
Cate: CEROHUTE BT AM
Subject: Canfimation of saceip! f dabl sounsellng agplcation
Dwar Marse=a Erasmus,

This serves as a motification of recmpt for T deb! counselling application of consumer
ANRERR araamiE 1D Mot 509035100084

rrTrrtteETIIEE TRy

MNedbank Limiled Reg Mo 1251/00000505. The foliowing ﬂdwmmdﬂﬁ-w Board of
Direcicey and Company Secretary, [ hip Pwaw, nedbani oo, 2aferma/Dineciorshodbank_ him |

This arrdil i cordantial &l B inlondad bor Fus pddrsies only. Tha foliowing Enic will mice you b
hedbank's legal nofice. | hitpFeew. nedbank oo ratermeEmalDisclEmen bim |

Example 10.4: Nedbank wrongly indicated that consumer had no credit agreements with the
Bank

L] LS - M Ivedvement 59.1

Proem: <Dt ol Mesdtank 0o, za>

Tax R T R PR ——
GC: “sasha-lebnechbank oo rak <ralnaso@nedbank co e
Darta: BEFTTIDE 8:30 AM

Subject: i Modbank Ifeshasmant

Draar Mawpesa Eragmus
Thit Toliowing applcant doas et hinve any crad® s semants Meadbani
mmmim]w “ with
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Incorrect information provided by credit providers causes unnecessary delay in
the debt review process. Credit providers should apply due diligence when
supplying COBs. The debt counsellor must likewise apply due diligence when
assessing COBs provided by credit providers. COBs must be compared with
the information provided by the client. When information received from the
credit provider does not correspond with information received from the
consumer, the client must be notified. In the meantime, the proposal cannot be
finalised as the debt counsellor does not know whether the account should be

included or not.

If the debt counsellor did not investigate this matter, the client would have been
burdened with additional interest. This, in turn, would have affected the
cascading affordability, extending the repayment periods of the other credit
providers.

3.3.25
Credit provider omitted a credit agreement from COB

The first example hereunder is a letter from Absa to a consumer confirming the
existence of the account and credit facility. The second example is the COB
from which clearly can be seen that the credit facility is not included.
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Example 11.1: Absa confirming the existence of the account and thus credit facility
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Example 11.2: COB received from Absa which clearly indicate that the credit facility is not
included
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Some of the other problems encountered in respect of COBs:

o COBs that are not sent timeously (see chapter 4 below)

J COBs that are not sent at all

o COBs where account numbers changed (FNB once it is in Legal /
Collections)

. COBs which add numeric or alpha numeric digits

o COBs reflecting incorrect amounts

34

NEGLIGENT MISTAKES

In addition to the mistakes found on COBs, examples of mistakes in the
procedure and process were often encountered. These included:

3.4.1
Addressing notices to the wrong debt counsellor

On 25 March 2009 correspondence was received from the Standard Bank Debt
Review Department referring to a letter informing a client of the termination of
his debt review. This letter was addressed to the client and forwarded to the
debt counsellor, Ms Mareesa Erasmus. A note at the bottom of the letter,
confirmed that it was forwarded to the NCR and to the debt counsellor, Ms
Mareesa Erasmus. However, it was later discovered that the consumer was

never a client of debt counsellor Mareesa Erasmus.
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Example 12.1: Standard Bank sending the consumer’s details to the wrong debt counsellor

I009-05-25 14114 . Fr 427 12 3E252TT P U3

{§ Standard Bank

Facsimile Header Db Rirviow Diepartrsnt
Date: 35 March 2008
T Fram Srandsid

=, == s [ s
Cwcarmant: Far Humber BN X X

Good dey
Kirelly finad attacid sermination kenes for yoar clisres
a Kindly corfirm reatip of B lotizr.

Bt rogards

Tobops Rabsru
Corrtomar Debt Nansgement

Tl 37 (11 R Pek. 557 s T e 438
P iy e el + L]
T i g T il well by Pul iz = o -kl oy iy,
e i L) ] R P — dskiopry of TR e I, I Oy e u;
= a1 P paraciar Wi o b I e
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veekived Time J5 Mar. 2009 14:03 Me 0199
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Example 12.2: Standard Bank sending the consumer’s details to the wrong debt counsellor

2 - - Il Y
009=-035-25 IM.‘M = 427 12 3625277 P 33
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Yau have been in default of your credit agreements for a peri
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we hereby do, tammirating the debt review with Immadiate affect. eBHi) of tne Act a3
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Fasbibrd Mosasa

e v, Fagatiend
iy it

e iS4 G | M e |
LT e 0 B o o e 4" Pt

G by L S0
SRR D ™ g oy MLt

veeived Time 25 Mar. 2000 14113 Ko, 0197

193



The debt counselling process: challenges to consumers and the credit industry in general: April 2009

In a similar case, a termination letter was received from Standard Bank on 27

March 2009. The letter was addressed to a consumer and the debt counsellor,

Mr Karel Stephanus Erasmus. However, the termination notice was faxed to

debt counsellor, Ms Mareesa Erasmus who has no relationship with Karel

Stephanus Erasmus.

Example 12.3: Standard Bank sending the consumer’s details to the wrong debt counsellor

0Uy=0%-0¢ 1050
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ke |
47D

Ciata: 23 March 2004

Diear Chiart
APPLICATION FOR DERT REVIEW
IDEN : 0 AT0HE

application for debit review.

Regards
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Dabd Feview Department

CC: MCR
Kerel Stephanies K S Erssmus
B Vil

¥» #2712 36252TT P 252
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These negligent mistakes create serious problems for the consumer and the
actual debt counsellor. The consumer will probably not appreciate what
termination entails, while the actual debt counsellor, will not be aware of the
termination and will consequently not be able to query the said termination or
answer questions that the consumer may have. In the meantime the credit
provider, having sent the required termination notice, would be entitled to

commence with enforcement proceedings against the consumer.

3.4.2
Alleged non-receipt of faxed Form 17.1 (mislaid)

On 10 March 2008 the debt counsellor sent a Form 17.1 notice to Nedbank.
According to the fax receipt the fax was sent successfully. A Form 17.2 was
sent on 28 March 2008 and once again the fax receipt indicated that it was sent
successfully. A proposal was sent to Nedbank on 12 May 2008.

On 15 May 2008 Nedbank replied. Three letters were sent to the debt
counsellor, the first being a confirmation of receipt of the consumer’s
application, the second a COB and the third a letter informing the debt
counsellor that the proposal was sent ‘prematurely and invalidly’ as no Form
17.1 was received. According to Nedbank, the proposal was therefore ‘invalid

and of no force and effect’.
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Example 13.1: Nedbank alleged non-receipt of faxed Form 17.1 (mislaid)
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D&~ P - 237 Freal
EDE L2:3T Freme Tet Hicola da Silus P.2x2

®

il

1. Flaase i
e mmﬂw Fou have nod submitted a Fomm 17.1 with regands 1o

2. Your proposal is therefore premature and invalié

a
W myauLm henewith conim that we are awaifing your Form 17,1

4. W theredora regand your proposal &5 invalid and of no frce and effect.
€. Planse submil your Foem 17,1 BppECation bo 011 630 8430,

fiowrs faithiully,

Ricamny
Tel: Q850 109 278 (Call Centre Lina)
Fasc 0116306420 (Call Cantre Fa)
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Example 13.2: Nedbank alleged non-receipt of faxed Form 17.1 (mislaid)
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Example 13.3: Nedbank alleged non-receipt of faxed Form 17.1 (mislaid)

The question arises as to what extent it could be expected from a debt
counsellor to ensure that all credit providers has indeed received the Form 17.1.
Would a credit provider be able to disregard a proposal in cases where the fax
receipt indicated that the documents were sent successfully? In terms of
regulation 24, a debt counsellor may send a Form 17.1 by fax, e-mail or
registered mail provided that the debt counsellor keeps a record of the date,
time and manner of delivery of the notice. Thus, it is submitted that if the debt
counsellor has complied with these requirements, effective delivery has taken
place and no further inquiry as to receipt of the notice is necessary. The alleged
non receipt of a Form 17.1 should not affect the validity of the proposal sent.
However, if no proof of delivering of a Form 17.1 can be provided, the process
should be regarded as being informal until such time as a From 17.1 is indeed
submitted.
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343
Acceptance contradictory to proposed payment

A restructuring proposal sent to Sanlam reflected an amount of R32.85 at an
interest rate of 20% per annum. A non-sensical reply apparently accepting the
terms of the proposal was received, but at the same time quoting a different

repayment schedule.

Example 14: Sanlam’s acceptance contradictory to proposed payment

Fax Server 2008704502 10:268:34 AM PAGE  1/001 Fax Ssyver

| 0G0 Pt 44349, Camracal 1715

| Coatraer Casd Lirs | Kidpinsienatyr: 00711 70 3026
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b ol T £rpos. soniamidb rectan s oo

™ Fabruary 2008

2 Law Qinic
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“etaria

]

e Mumbear: 012 3625277

ear SirMadam

abt raview proposal - MISS P I

refer bo your debt review proposal for Me P Haves in regpect of account A

fe woufd like te accept your proposal based on the suggested montily instaiment of R32.85, at an interest
ite of 20% per annum, and 28 et out In the folkwing payment schedule @

2 Payments of BBE.00 coprenting on the 1 Mardy 1008,
Fayment of R10.42 an 01% Jan 2013,

iease note that the manthly payments as detailed abave do not inchude the monthly, optional payment
oheckion plan, which we assume your dient ne ionger requires.

ours Faithifully

LA

fractor II

% and on behalf of Sanlerm Persona! Loans (Fy) Ltd
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344
Counter proposal with incorrect interest rate

A proposal sent to Absa was declined inter alia because “interest was not

covered”. A counter proposal suggested an interest rate of 99%.

Example 15: Absa’s counter proposal with incorrect interest rate

FLEAE FIMD OUR ALTERMATIVE PROPOSAL AS POLLOWS:
ERELT CARD .
CRETET CART i
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?(’:.:;anter proposal with a higher interest rate than the COB

The credit provider provided the debt counsellor with a COB indicating that the
interest on the consumer’s account was 18.45% on 27 March 2008. At that
stage however, the prime lending rate was 14.5%. The debt counsellor
submitted a proposal to the credit provider which was declined. A counter
proposal made on 21 May 2008 proposed an interest rate of 19.95%. At that
stage the prime lending rate was 15%. The credit provider thus proposed an
interest rate that was 1% more than what they were actually entitled to. It was
also 1% more than the contractual interest rate in terms of the COB. This again
affects cascading affordability and causes an already over-extended consumer
to place more pressure on himself. This behaviour also violates the equality rule

in terms of which one credit provider cannot be favoured above others.

Example 16.1: MFC’s counter proposal with a higher interest rate than the COB

— [IETEE TP [T A A L]
o
Mj.. < The Mfotor Finance Conpordtion
27" of March 2008
Univarsity of Predoria i
Att: MAREEEA ﬂi!mmﬁ.:::":w Serumml i
Fax: 012 362 5277 Tol: 012)482.5014
Fax: {011) 8471324
E-mai; heerumula Smfe.co.ze
[consumer - wommmmviLioew -
ACCOUNT E 121439
VEHICLE i TUNDA) ATOZ
MUMBER H FE0E0002%EE
Your fatler, recalved 27,03, 2008 raquastrg il i i
el e O mfﬂg.na g nformation as per Seet B8 (4) b (i ) (i) of Be
Plaase find infermation as mequaabad by you
\ 1 ,S‘}'lDru"ﬂ-'l
11 _[Type al Agreemant (instaimeni Sals 7 6
vpa al Agreamant | £ Aental { Lease] INSTAL ]
2 | Amour Qutslanding, inchiding areass ) R 44 zsaL:‘fw
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18 ] Meot Inshalimant dus daie 05 APRIL * 08
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Ellhlwnbefni'-‘-' liment in amrears N 1] ]
1! Perads remainireg E:] K
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Example 16.2: MFC’s counter proposal with a higher interest rate than the COB

032 MG Imparlal Bank 10:24:43 1 =05-2008 12

m’T 7he Morfor Finance Corporation

Fax

To: JEANMARIE » Happy Serumula
Fax: (M2 362 5277 Pages: 1
Phone: 012 420 4155 Date: 21.05.2008 | S | preng_
Re: R 121439 EMAIL  hserumula@mic.co.za
URGENT

Proposal for re-arrangement: M 171459

The abovementioned matter rofors.

We regret to inform you that the repayment offer of R 695,33.10 has been
declined. 5
I

We suggest a counter offar of R 920,00 at 19.85 %
Trust you will find the above in order,

Happy Serumuia
Specialised Collections
Tel - 012 482 5814
Fax - 011 897 1324
hserumula@mfc.co.za

The Motar Finance Corparation (Pl Lid. v MFG Fag. Na 200151 269007 Birectors: D, M van i
5 . 0. dee Lirde, B. Wan W
P HIbbet, 0. G Leadlsy, ©. Ot Comgpany Secrefary; B Hassim o

MG i3 an autorsed Financial Services Pravider
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3.4.6
Termination of debt review before 60 days

The consumer applied for debt review on 17 January 2008. A Form 17.1 was
submitted to the credit provider on 23 January 2008. On 24 January 2008 the
credit provider confirmed receipt of the consumer’s application. On 11 March
2008, 38 business days after the application for debt review, a termination
notice was received from the credit provider. This termination was clearly
delivered prematurely. In order to prevent the credit provider from instituting
action the debt counsellor had to make various urgent phone calls and send
various e-mails and letters. This not only wasted valuable time and money, but

also caused unnecessary stress for the consumer.

Example 17.1: Nedbank’s termination of debt review before 60 days

HEDBANK
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[= 4T ATy ERA AL Ny e Teb MR &134 Fux Q1T a3 537
E-eail "
2 e g
! DR BTN 15 ILALIFT
Bt A v, L1
Potbd Comrim e bbirrem, Ersaren
Rung Hoa: NCR DG 853
Meme of Bebi Counielion Mosaasy Ercariig

RER Regisiralion rmber HORDC 52

MONFICATION 0 ALL CHET FROVIDERS AND ALL BEGIE
TERED CREDIT
TERRLY OF SECTRON 84 [4) {B] (7 (K] OF THE RARIOMAL CREDIT ACT ﬁﬂfmﬁul "
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1. k.iunr?h'rumbum!ﬂmm_lm-m
3 Thli notics jarves 1o
odvis you thod B abovemeniorsd L T
" th:
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mﬂmmwmmﬁumm&gupﬁmlmm!w. g

5 Mmmmnummnlﬂh:
CFIATE'S 0oSon Inchc o
outstanding baionce. indenif chorgd, fhe iy instolreacis m?u:ﬁﬁ

Signed o1 Frartorka on his 230 doy of Sanuary of 3008,

Mo

Dabd Coumsplor
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Example 17.2: Nedbank’s termination of debt review before 60 days

e |

Example 17.3: Nedbank’s termination of debt review before 60 days
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3.4.7
Termination after notice of court application has been given

The debt counsellor sent a notice to the credit provider on 21 July 2008 to
inform the credit provider that the consumer’s debt review application will be
heard in court. Also attached were the court documents and notice of the place
and date of application. On 26 March 2009 the credit provider sent a notice of

termination to the debt counsellor

Debt counsellors would like to see more proposals being confirmed by the
court. In light of the problems currently experienced with court procedures, the
behaviour of the credit provider in this case was totally unacceptable. In this
instance a court date was already been set and a court order could have been
granted. The credit provider probably terminated because he wanted to proceed
with enforcement proceedings in the hope of obtaining a higher instalment.
Alternatively he terminated because the 60 day period in terms of section
86(10) expired. It is submitted that credit providers should appreciate the fact
that debt counsellors often struggle to get responses from all credit providers
within a reasonable time. Without consent of all credit providers, debt
counsellors cannot obtain consent orders. If the credit provider in this instance
showed more understanding for the situation, a consent order could still have
been obtained. Termination in this case also affected the debt review as the
debt counsellor could no longer include the agreement in the debt review and
the credit provider could proceed with legal action.
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Example 18.1: Standard Bank’s termination after court order was granted
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Example 18.2: Standard Bank’s termination after notice of court application has been given

WL IR, TEOE 14044 DRUGEIZNIE STADLER ATTORTRVE POSEL P.OEL FOBS

ok Tob 207 OFL I0OF  ery
M e —— pl— '\:-.;ﬁ:,

BN THE MAGISTRATES' COURT FOR THE DISTRICT OF KRUGER
R MAGISTE SDORP HELD AT
I B rratter ol
O '
and foasoan
ABSA BANK LIMITED 1% Cradit Provider
HEDBANK LIMITED 2™ Cradit Provider
STANDARD BANK OF SOUTH AFRICA LIMITED 37 Credit Providar

WOOLWORTHS FINANCIAL SERVICES (PTY) LIMITED 4™ Cragit Provider

CONSENT ORDER IN TERMS OF SECTION 88(8) READ WITH SECTION 138 OF
THE NATIOMAL CREDIT ACT

WHEREAS:

8. The Corsumer Applied for debl review in tarms of the Nabtonal Cradit Act 34 of
2005 on 10 March 2008;

b mwmmﬂmmmmmawmw
d:mmﬁmmmmmmnmm.

G Tmmuuwﬂurmuumnmmuuumﬂlmmw in
mpmﬂlhmdhwmuinmmnimmnmu;

d. All the respactive credit providers and ihe consumenapplicant agreed on the
paymant plan a5 is sel oul in Annexure A hanedn

o, mma&nrnmtmmﬁlummwm:m
abave pllegations:

NOW THEREFORE It &= ordered thal:

1. That the Consumeripplicant make the payments a8 is set in Annexure A on a
monthly basis with the instaiments to be paid onbefore the 7 of each month
fzilowing this order;
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Example 18.3: Standard Bank’s termination after notice of court application has been given
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3.5
OTHER FINDINGS

3.5.1
Inordinate long time for replying to proposal

The client applied for debt counselling on 23 July 2007. On 16 November 2007
the first proposal was sent to her credit providers. A final proposal was then
sent on 5 December 2007. The consumer was instructed to make payments in
accordance with the proposal.

On 4 February 2008 a reminder was sent to those credit providers who did not
respond to the proposals. Easton-Berry Inc was one of them. On 19 March
2008 a termination notice was sent to the debt counsellor by Easton-Berry Inc,

which had final effect.

On 27 March 2008 the debt counsellor phoned Easton-Berry Inc informing them
that a proposal was sent to their offices the previous year and that no response
was received from them regarding that proposal. A letter was also sent to

Easton-Berry on the same day as confirmation.

On 13 August 2008 Easton-Berry sent an e-mail to the debt counsellor
informing the debt counsellor that a proposal was received for only two of the
accounts currently with them, even though all the accounts’ information was on

the same proposal.

On 1 December 2008 Easton-Berry granted consent to the proposal that was
sent to them on 5 December 2007.
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Example 19.1: Easton-Berry’s inordinate long time for replying to proposal

EASTONBERRY INC URIVERSITEIT WAM PRETORI:
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s foiihhuly

DERT COUMSELLOE
MAREESA ERASMLIL
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Example 19.2: Easton-Berry’s inordinate long time for replying to proposal
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Example 19.3: Easton-Berry’s inordinate long time for replying to proposal
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3.5.2
Reply to proposals after termination by debt counsellor

On 8 May 2008 the debt counsellor informed Standard Bank that they are
withdrawing the consumer’s debt review as the consumer’s income was
insufficient to make payments towards his credit providers. Together with the
withdrawal notice the debt counsellor attached a proposal for reference
purpose. Eight months later, on 16 January 2009, Standard Bank sent notice
that the “proposal” sent for this consumer is not accepted as the term was not
indicated. This notice was sent after the debt counsellor indicated that the debt
review has been withdrawn.

In light of the above, it appears that Standard Bank never read the cover letter

and further took excessively long to respond to the “proposal’.

Several debt counsellors have indicated that it causes great frustration when
credit providers fail to read the cover letter to the proposal which contains
important information regarding a consumer’s financial status. In the case
above it is evident that Standard Bank did not consider the correspondence that
was sent to them and puts to question whether additional information provided

by debt counsellors is ever considered by the credit providers.
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Example 20.1: Debt counsellor’s termination letter to Standard Bank

STANDARD BANE
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Example 20:2: Standard Bank’s response to debt counsellor’s termination letter
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3.5.3
Proposal declined by credit provider even though the counter proposal
repayment term is longer than the proposed term

The proposal sent by the debt counsellor indicated that the client would pay off
the vehicle within 58 months when cascading affordability applies. For the first
22 months the instalment would be 40% less than the original instalment, but
would gradually increase to 91% over and above the original instalment. The
credit provider, however, rejected the proposal because according to their
system the payment did not solve. In this instance, the credit provider should
have considered cascading affordability. Credit providers often peruse a
proposal and then immediately conclude that the account will not solve.
However, if they were to take the cascading affordability into account, they will
notice that the account will solve within the term stipulated in the proposal, as
their instalments will increase as soon as other accounts have been paid off.
Instead, credit providers often disregard this fact and send counter proposals
that provide them with a lower instalment and longer repayment period than
initially proposed by the debt counsellor.

The counter proposal by the credit provider in this case, provided for an
instalment of 9% less than the original instalment, and a term of 72 months.
This term was 14 months longer than that which the debt counsellor proposed.

The credit provider also included the following counter offer in bold:

“Should this payment proposal not be acceptable, then we submit that the only
other alternative for Miss Botha is to return the vehicle / goods to the Bank. The
Bank will then follow the procedure as set out in section 127 of the National

Credit Act, and dispose of the vehicle/goods accordingly.”

Clearly the credit provider in this instance did not wish to negotiate with the debt
counsellor any further and thus left the debt counsellor with no other option than
to refer the matter to court. Although the proposed repayment fell within the
acceptable range of repayment periods in terms of the work stream guidelines
and furthermore did not propose to reduce the interest on the account, it was
declined. Cases like these demonstrate why debt counsellors opt to no longer
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send repayment proposals to credit providers, but to rather refer the matters

directly to the Magistrate’s Court.

Example 21.1: WesBank’s proposal declined by credit provider even though the counter ~

proposal repayment term is longer than the proposed term
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Example 21.2: WesBank’s proposal declined by credit provider even though the counter ~
proposal repayment term is longer than the proposed term
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3.5.4
Vehicle financing agreements alleged to be excluded from debt review as
defined “rental agreements”

On the 25™ of October 2007 the debt counsellor received notice from WesBank
that the proposal for their client has been accepted. Eight months later
WesBank informs the debt counsellor that the same consumer’s whose
proposal was previous accepted is not subject to the debt review as it is a

“rental agreement”.

Example 22.1: WesBank’s vehicle financing agreements alleged to be excluded from debt
review as defined “rental agreements”
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Example 22.2: WesBank’s vehicle financing agreements alleged to be excluded from debt
review as defined “rental agreements”
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3.6
PAYMENTS

3.6.1
Payment distribution agencies

Serious but not insurmountable problems exist regarding the collection,
distribution, payment and acceptance of monthly payments. The research team
came across numerous examples of these problems. However, it was decided
not to elaborate on these. A report titled “Blockages in the debt counselling
payment distribution system”, authored by Marlene Heymans discusses these
and makes a number of appropriate recommendations. This report should be
read in conjunction with the present report.

3.6.2

Non-payments by consumers under debt counselling

Apart from the challenges posed by the payment distribution system, the non-
payment by consumers entering the debt counselling process seems to be a

major problem.
The tables supplied by Gizelle Nortjé, head of Absa’s Third Party Management

and Credit Operations and Delivery Division, illustrate the incidence of payment

versus non-payment prior to and during the first few months of debt review.
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Example 23: lllustration of the incidence of payment versus non-payment prior to and during the first few months of debt review
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This so-called "payment holiday” was raised as a major concern by all credit
providers interviewed. Various possible reasons for this state of affairs can be
mentioned. As far as mortgage agreements are concerned, it is generally
accepted that consumers will go to great lengths to safeguard the roof over their
heads and will therefore exhaust all other options to comply with these
agreements. When the consumer subsequently applies for debt review, he or
she perceive the risk of losing his or her home to decrease and is therefore
more likely to default. Under debt review no further credit is granted and the
consumer can therefore not borrow money to continue to pay the mortgage.
Another reason why these agreements are generally paid prior to debt review,
but not thereafter is the fact that they are generally paid by way of a debit order
that will only be cancelled once the consumer has applied for debt review.

Debt counsellors fail to inform their clients that payments should be continued
and that at least the amount offered in the proposal should be paid. In fact,
some debt counsellors go so far as to promise consumers a payment holiday of
at least two months. Websites of debt counsellors perused use terminology
such as “debts are frozen for two months” which creates the impression that
these debts need not be paid and that interest and charges will not accrue
during the time that an agreement is under debt review. A poster directing at
consumers with debt problems, creates the impression that consumers would

be able to “skip” payment of instalments for two months.
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Example 24: A poster creates the impression that consumers would be able to skip payment of instalments for two months.
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Credit providers are however also to be blamed insofar as they often refuse to
cancel debit orders and thereby make it impossible for the consumer to pay
according to the proposal. Consequently one creditor is preferred above other
creditors. Moreover, consumers further report that some retailers refuse to
accept payment of less than the originally agreed instalment when the
consumer attempts to pay over the counter. Credit providers applying the legal

principle of set-off also aggravates the situation.

Debt counsellors have indicated that some consumers are not bona fide and
abuse the debt review process. Cases were also reported where consumers
move from one debt counsellor to another in an attempt to prolong the “payment
holiday”.

Even if none of the above possibilities occurs, the normal course of events is
non-payment and/or late payment due to debt counselling fees and provision for
legal costs during the first two months of debt review. Thereafter payment is
made to the PDA which in turn may take up to thirty days to distribute payments
to the consumer’s various credit providers. Should payment by the PDA be

made to a suspense account, the allocation may take up to a further thirty days.
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CHAPTER 4 : QUANTITATIVE AND QUALITATIVE SURVEYS

4.1
INTRODUCTION

Two data sets are analysed and reported on. Data Set A comprises of 300
applications for debt counselling, representing 3 288 credit agreements. It

addresses the following:

e Average time from date of request for COB to date of response.

¢ Incidence of no reply to requests for COBs.

e Average time from Form 16 (application for debt review) to COB request.

e Average time from date of proposal to date of response.

e Average time from date of application for debt counselling to date of receipt
of response to proposal received.

e Average time from application for debt counselling to date proposal sent.

Data Set B comprises of the responses of 64 randomly selected debt
counsellors to questions put to them during non-scheduled structured

telephonic interviews and addresses the following:

e Perceptions of and experiences with credit providers regarding compliance
with the NCA, workstream agreement and service levels.

e Levels of trust of debt counsellors regarding credit providers and consumers.

e Perspectives on the debt counselling process itself.

¢ Information on debt counsellors’ practices, procedures and success rate.

In this chapter, the concept “days” refers to business days, unless otherwise
indicated.
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4.2

DATA SET A:

Perceptions of and experiences with credit providers regarding their
compliance with NCA, industry agreements and service levels

4.2.1

Methodology

In order to obtain a statistical analysis of the average turnaround time on COBs
and response time to proposals, data had to be physically captured by referring
to a consumer’s file and noting the date on which documents were sent and
received. Seven debt counsellors were identified nationally and approached to
obtain access to consumers’ file information. A consumer’s file was then
perused and all credit providers, credit type and relevant dates were recorded.
This data was then later captured electronically and finally processed by

statisticians. The deductions made are those of the research team.

In total, 3 288 credit agreements were considered. The specific data that was
captured was the date on which the Form 16 was signed, the date on which
Form 17.1 was sent to each credit provider, the date on which a COB was
received from the credit provider, the date on which the proposal was sent, the
date on which a response was received from the credit provider with regard to
the proposal sent, and lastly the date on which the data was captured. This data

was then transferred into readable data by statisticians.

In capturing the data, a credit agreement was classified under the following
categories: per industry, per credit provider and per credit type. The data could
then be analysed according to the various categories and comparisons and
distinctions could be drawn.
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4.2.2
Industry demographics

The table below indicates the industry demographics of the 3 288 credit

agreements recorded.

Table 4: Industry demographics on total data recorded

Cumulative Cumulative
Industry Frequency Percent Frequency Percent
Bank 1724 52.43 1724 52.43
Credit Provider 476 14.48 2200 66.91
Micro Lender 230 7.00 2430 73.91
Other 47 1.43 2477 75.33
Retail 670 20.38 3147 95.71
Services 141 4.29 3 288 100.00

The majority of the credit agreements fall within the banking industry. Thereafter
retail and the category “other credit providers” follows, which includes Motor
Finance Corporate, SA Home Loans, Sanlam and other various credit
providers. “Others” would include private loans and other debts.

In Table 5 each credit provider is listed together with the number of accounts
recorded for that specific credit provider. Although these figures give a
demographic of each credit provider’s representation in our research this does
not represent the broader national composition regarding agreements under

debt review.
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Table 5: The demographics of each credit provider that was recorded

o reweer pueen ey “aten

452 13.75 452 13.75
112 3.41 564 17.15
1 0.03 565 17.18
26 0.79 591 17.97
43 1.31 634 19.28
89 2.71 723 21.99
59 1.79 782 23.78
436 13.26 1218 37.04
154 4.68 1372 41.73
29 0.88 1 401 42.61
33 1.00 1434 43.61
311 9.46 1745 53.07
3 0.09 1748 53.16
28 0.85 1776 54.01
9 0.27 1785 54.29
50 1.52 1 835 55.81
27 0.82 1 862 56.63
241 7.33 2103 63.96
486 14.78 2589 78.74
6 0.18 2 595 78.92

7 0.21 2602 79.14
20 0.61 2 622 79.74
6 0.18 2628 79.93
503 15.30 3 131 95.23
40 1.22 3171 96.44
9 0.27 3180 96.72
108 3.28 3288 100.00
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Standard Bank has the largest representation in our data analysis by holding
15.3% of all the agreements recorded. They are followed by “other credit

providers” and Absa.

All the credit agreements were then divided into types of credit, such as credit
card, personal loan, home loan or vehicle financing. Table 6 below shows the

demographic of each credit type that was recorded.

Table 6: The demographics of each credit type that were recorded

Credit Type

Cumulative Cumulative
Credit Type Frequency Percent Frequency Percent
Credit Card 675 20.53 675 20.53
Home Loan 167 5.08 842 25.61
Micro Loan 230 7.00 1072 32.60
Other 179 5.44 1251 38.05
Over Draft 201 6.11 1452 44.16
Personal Loan 562 17.09 2014 61.25
Retail 886 26.95 2900 88.20
Service 141 4.29 3041 92.49
TV License 6 0.18 3047 92.67
Vehicle Financing 241 7.33 3288 100.00

The retail industry holds the largest portion (26.95%) of credit types recorded.
They are followed by “credit cards” (20.53%). Save for “TV license”, the credit
type with the smallest representation is the type classified as “service”. These
are agreements which are not credit agreements as such but that have been
included in the debt review process for convenience or when they have become
incidental credit agreements in terms of the Act. They include, amongst others,
outstanding doctors’ accounts, cell phone accounts and outstanding school
fees.
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4.2.3
Turnaround time date of Form 17.1

In order to determine the average turnaround time for a COB, the date on which
the Form 17.1 was sent is compared with the date on which the COB was
received from the credit provider. In the analysis, any data that was unusable
was taken out of calculation. An example of unusable data would be where no
answer on Form 17.1 was received from the credit provider or where the date of
COB received was before the date Form 17.1 was sent. The latter occurs where
the consumer has already obtained a COB from the credit provider prior to
approaching the debt counsellor.

4.2.3.1 Credit industry

Table 7: Credit industry turnaround time for Form 17.1 sent to date COB received

Analysis Variable: Form 17.1 sent to date COB received —
Credit industry

Total Used Lower 95%  Upper 95%
Industry Acct Data Average Std Dev.  Minimum Maximum CL for Mean CL for Mean
Bank 1724 1136 14.1575704| 16.2793563 1.0000000 234.0000000 13.2098952  15.1052456
Credit 476 217| 15.3824885| 22.1657533 1.0000000 160.0000000 12.4166951 18.3482819
Provider
Micro 230 137 | 18.5547445| 27.8284978 1.0000000 223.0000000 13.8529968  23.2564922
Lender
Other 47 14| 14.1428571 7.7940524 3.0000000 27.0000000 9.6427053  18.6430090
Retail 670 433| 18.6327945| 20.9013675 1.0000000 175.0000000 16.6585666  20.6070224
Services 141 36| 25.3888889| 45.2322753 1.0000000 197.0000000 10.0844888  40.6932890

Table 7 represents the average turnaround time on response to a Form 17.1 for
specific credit industries. The last two columns indicate the confidence level in
the turnaround time provided; this is the range in which the average falls. For
example, it can be said with 95% certainty that the banking industry response
time on Form 17.1 is between approximately thirteen and fifteen days. Thus, the
variable is fairly small and the fourteen days average fairly certain. The variation

of the confidence levels for “services” is a lot wider, ranging from ten to 41 days,

235




The debt counselling process: challenges to consumers and the credit industry in general: April 2009

thus indicating that the average of 25 days is less certain. The more data that is
available for each specific credit industry, credit provider or credit type the more
accurate the average response time can be determined. This principle is
applied throughout with regard to the data collected and will appear in some of
the tables shown hereunder.

\ \ \ \ \ \
Bank Credit Provider Micro Lender Other Retail Services

Credit Industry

Figure 1: Industry turnaround time from Form 17.1 sent to date COB received

With reference to Figure 1, the bottom line represents the lower confidence
level, the top line represents the upper confidence level and the dots in the
middle represent the average. The closer the top and bottom line are to each
other, the smaller the variant which gives a more certain average.
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4232 COBs

According to regulation 24(4) in terms of the NCA, a debt counsellor may rely
on the information provided by the consumer if the credit provider fails to

provide the debt counsellor with a COB within five business days after request.

The workstreams revisited this regulation, and agreed that an additional five
business days grace be granted to the credit provider to furnish the debt
counsellor with a COB. In effect the work streams thus granted the credit
provider ten business days to respond to a Form 17.1.

What is evident in Figure 1 is that, in the great majority of cases, the credit
providers do not furnish the debt counsellor with a COB within ten business
days. On average, the banking industry’s response time is fourteen business
days, while the retail market’s average is eighteen business days. Neither of the
two is near the regulated five nor the ten business days as agreed upon at the

work streams.

Although regulation 24 provides that the debt counsellor may rely on the
information provided by the consumer, should a credit provider fail to respond
within five business days, it is not always practical to do so. A credit provider is
then more likely to reject a proposal on grounds of an incorrect balance given.
The debt counsellor will then either have to amend the proposal and send a
new proposal to all the consumer’s credit providers, or refer the matter to the
court. If the debt counsellor chooses to wait for the outstanding COBs he runs
the risk of the other credit providers terminating the consumer’s debt review.
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4.2.3.3 Banking industry

With reference to Table 7, the average response time on Form 17.1 does not

differ significantly between the various credit industries. The only one for which

the response time can be disregarded is that of “services” due to the wide range

between the data points. This could be due to the small amount of data

collected on services as well as the vast scope of various service providers.

According to the data, the banking industry’s response time is somewhat faster

than that of retail, but still falls outside the five to ten business days range. The

credit industry’s overall average for response time on Form 17.1 is 18 business

days.

Table 8: Banking industry turnaround time from Form 17.1 sent to date COB received

Analysis Variable : Form 17.1 to date COB received -

Banking industry

Banking Total Used - Lower 95%  Upper 95%
Industry Acct Data Average SR LI LS CL for Mean CL for Mean
Absa 452 338| 11.7130178| 13.2869677 1.00 105.00 10.2914154  13.1346201
Direct Axis 89 62| 14.5645161| 17.0165021 1.00 77.00 10.2431337  18.8858985
FNB 311 167 | 16.7784431| 19.7784114 1.00 116.00 13.7566897  19.8001965
Nedbank 241 145| 14.7655172| 15.9613308 1.00 132.00 12.1455346  17.3854999
Eg‘a':gme 20 11| 6.6363636 5.0650316 2.00 19.00 3.2336291  10.0390982
Standard Bank 503 341| 16.0117302| 17.8196812 1.00 234.00 14.1136283  17.9098322
Wesbank 108 72| 10.3472222 | 10.4290490 1.00 47.00 7.8965159  12.7979286
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\ \ \ \ [ \ \
1 6 12 18 22 24 27
Absa Direct Axis FNB Nedbank SA Home Loans Std Bank Wesbank
Banking industry

Figure 2: Banking industry turnaround time from Form 17.1 sent to date COB received

As indicated by Table 8, the banking industry’s average response time on a
Form 17.1 ranges from six to twenty business days. SA Home Loans has the
fastest average response time of six business days, but they also have the least

amount of data recorded.

The data indicates that all the banks fail to adhere to the five business days
provided by the Regulations and the majority of them even fail to adhere to the
ten business days required by the work stream agreement. Only SA Home
Loans and WesBank, on average, provide a COB within ten business days.

Out of all the data recorded, the banks dispose of the greater part of the credit
agreements. Their failure to comply with the required ten business days
response time might be attributed to the large number of Form 17.1 received
daily. One of the banks indicated in an interview that they receive approximately
185 new Form 17.1 per day. This is over and above the proposals and other

correspondence received by them. It appears that the workload is often
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excessive, that there is a big turnover of staff, and that systems had to be

developed or adapted. This, of course, does not excuse their failure to comply

with the requirements of the regulations and/or the work stream agreements.

When the banking industry’s response time is compared to that of the retailers

and micro lenders a very similar picture emerges.

4.2.3.4

Retail industry

Table 9: Retail industry turnaround time from Form 17.1 sent to date COB received

Analysis Variable : Form 17.1 to date COB received-
Retail industry

Total Used Lower 95%  Upper 95%
Retailer Acct Data Average Std Dev Minimum Maximum CL for Mean CL for Mean
Easton-Berry 415 293 | 18.2286689| 16.9898922 1.0000000 145.0000000 16.2751902  20.1821477
Edcon 154 84| 25.7500000| 28.0373567 2.0000000 142.0000000 19.6655206  31.8344794
Ellerines 33 20 7.5500000| 5.5769733 3.0000000  22.0000000 4.9398961 10.1601039
JDG Trading 28 5| 13.6000000| 10.4307238 6.0000000  30.0000000 0.6485457  26.5514543
Mr Price 27 23| 13.7826087 | 36.2365417 1.0000000 175.0000000 -1.8872470  29.4524644
Other 7 6 3.1666667 1.6020820 2.0000000 6.0000000 1.4853847 4.8479486
Rainbow 6 2 4.5000000| 2.1213203 3.0000000 6.0000000 -14.5593071 23.5593071
Finance

The data for JDG Trading, other and Rainbow Finance is far too little to obtain a

reliable average and can be disregarded for this analysis.
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Figure 3: Retail industry turnaround time from Form 17.1 sent to date COB received

The range between the upper and lower confidence level of JDG Trading and
Mr Price is quite substantial and thus the average is not as certain as with that
of Easton-Berry and Ellerines. Factors that caused such a large disparity
between the upper and lower confidence levels are when a small number of
data was collected for a specific credit provider, or where there is a vast
difference between the response times. Out of the 27 agreements recorded for
Mr Price only 23 agreements had a COB on file. Out of those 23 agreements
the minimum response time is one day and the maximum is 175 days and the
confidence level thus ranges from minus two to 29 days. The minus two
indicates that the response time is very close to one and thus that the maximum
response time of 175 is rather an exception than the general rule.

According to Figure 3, the retailer with the fastest response time is Ellerines

with an average response time of eight business days. The retailer with the
longest response time is Edcon, with an average of 25 business days.
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With reference to Table 4 and Figure 1, the average response time for the retail

industry is longer than that of the banking industry. Overall, the banking industry

has far more credit agreements than the retail industry. Consequently the

difference in response time cannot be contributed to the difference in work load.

It seems that the banking industry is currently better equipped in managing the

debt review process than the retail industry, although both industries are still

failing to adhere to the response time provided by the regulations and work

streams.

4.2.3.5 Micro lending industry

Table 10: Micro lending industry turnaround time from Form 17.1 sent to date COB received

Analysis variable : Form 17.1 to date COB received —
Micro lenders

Total Used Lower 95% Upper 95%
Micro Lender  Acct Data Average Std Dev Min Max CL for Mean CL for Mean
African Bank 112 78| 17.3717949| 24.3727061 1.0000 89.000 11.8765987  22.8669910
Balboa 1 1 2.0000000 . 2.0000 2.0000
Capitec Bank 26 20| 30.7000000| 52.2011292 4.0000 223.00 6.2691195  55.1308805
Easton-Berry 21 14| 16.7857143 8.3313917 7.0000 40.000 11.9753119  21.5961166
RCS
Home Choice 3 1 16.0000000 . 16.000 16.000
Kagisano 9 4| 17.5000000| 10.3762549 8.0000 30.000 0.9890629  34.0109371
Other 51 16| 13.6875000| 13.0676126 2.0000 49.000 6.7242607  20.6507393
Real People 7 3| 10.3333333 5.0332230 5.0000 15.000 -2.1698856  22.8365523

The data captured for Balboa, Home Choice, Kagisano and Real People is too

little to obtain a reliable average and can be disregarded for purposes of this

analysis.
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Figure 4: Micro lending industry turnaround time from Form 17.1 sent to date COB received

The term “micro lender” is not defined in the NCA. These "micro” loans are
those agreements that fall within the scope of the micro lending industry. They
were short term agreements with smaller loan amounts, shorter repayment
terms and higher interest rates and fell within the regulations of the then Micro

Finance Regulatory Council, the predecessor of the NCR.

As seen in Table 3, only 7% of the agreements recorded, fall within the micro
lending industry. In the past the micro lenders were targeted as the major cause
of South Africa’s over-indebtedness problem due to the high interest charged on
their loans. However, it seems that the majority of consumers under debt review

in terms of the NCA are more burdened with bank loans than micro loans.

Debt counsellors interviewed, maintained that the majority of consumers under
debt review are middle to higher income earners. This corresponds with the
income demographics in a sample of 57 consumers presented by Tony
Richards, chairman of the Debt Counsellors Association of South Africa, in a
presentation at the Safari into Debt Enforcement conference held on 16 and 17
March 2009 in Midrand.
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Table 11: Summary of income demographics of consumers under debt review (Tony Richards)

Income per month Number Percentage
0 —3500 2 3.51%
3501 — 7500 8 14.03%
7501 — 15000 16 28.07%
15 000> 31 54.39%
Total 57 100%

There seems to be a link between the consumer income group and the type of
credit agreements. It appears that the middle to higher income earners are
more inclined to take a bank loan than the low income earners, or perhaps even
that middle to high income earners are targeted more by the banking industry
than the lower income earners. Be it as it may, it appears that the micro lenders
are, from the credit providers’ side, not the biggest role players in South Africa’s

over-indebtedness problem.

Table 9, together with Figure 4 indicates that the micro lenders in general have
a poor response time to Form 17.1, (an average of nineteen business days).
This period by far exceeds the ten business days provided for in the work

stream agreements.

When comparing the data of the turnaround time for the banking industry, the
retail industry and the micro lending industry it can be estimated that, in the
majority of cases, a debt counsellor will not have received any COBs from his
consumer’s credit providers within ten business days and that he would as a
result have to rely only on the information provided to him by the consumer. As
mentioned above, this does not provide a viable solution as the credit provider

in most cases rejects the proposals where incorrect balance was used.

Undoubtedly, more attention must be given to improve the response time on
Form 17.1. To assist with the workload, additional staff members must be
appointed, systems should be upgraded to automate returns on a Form 17.1,
and the debt review departments must be given access to consumer account

detail to avoid the middle-man scenario.
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4.2.3.6 Quarterly analysis: Banking industry

In order to determine whether there has been any improvement on the

turnaround time for COBs, the data has been divided into quarters.

Table 12: Quarterly analysis banking industry turnaround time from Form 17.1 sent to date

COB received
Analysis variable: Form 17.1 to date COB Received —
Banking Industry Quarterly Analysis
Quarter Total Acc Used Data Mean
2007 45 34 14.4294872
2008-q1 256 201 20.1019487
2008-g2 334 255 16.4659565
2008-g3 109 85 14.7121773
2008-g4 559 334 11.3722621
2009-qg1 395 206 7.842099567

25
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1

2007 2008-q1 2008-92 2008-93 2008-94 2009-q1

o

o

Figure 5: Quarterly analysis banking industry turnaround time from Form 17.1 to date COB
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Table 13: 2007 Banking industry turnaround time from Form 17.1 sent to date COB received

Analysis variable : Form 17.1 to date COB received —

Banking industry - 2007

Used Lower 95%  Upper 95%

Quarter Bank Total Data Average Std Dev  Min Max CL for Mean CL for Mean
2007 Absa 8 8 9.2500000 6.9230464 3.00 25.00 3.4621884 15.0378116

Direct Axis 1 1 11.0000000 11.0 11.00

FNB 8 4| 15.7500000| 10.2102889 7.00 30.00 -0.4968481 31.9968481

Nedbank 4 4| 13.7500000 4.5000000 7.00 16.00 6.5894958 20.9105042

Std Bank 20 13| 17.0769231| 23.7222172 9.00 96.00 2.7417307 31.4121155

Wesbank 4 4| 19.7500000 3.5000000 18.0 25.00 14.1807190 25.3192810
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Figure 6: 2007 Banking industry turnaround time from Form 17.1 sent to date COB received

The first data, as set out in Table 13 and Figure 6, represents those agreements

for which a Form 17.1 was sent in 2007. The research team focused mainly on

2008 files and thus the data for 2007 is fairly little.

The following five tables and graphs indicate the response time for the four

1St

quarters in 2008 as well as the 1° quarter in 2009.
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Table 14: First quarter 2008 - Banking industry turnaround time from Form 17.1 sent to date
COB received

Analysis variable : Form 17.1 to date COB received —
1° Quarter : Banking industry

Total Used Lower 95% Upper 95%

Quarter Banks Acct Data Mean Std Dev  Min Max CL for Mean CL for Mean
2008-g1 Absa 64 60 8.0500000| 17.6322365 1.00 105.00 3.4951103 12.6048897
Direct Axis 15 11 31.9090909 | 23.4027970 10.0 77.000 16.1868779  47.6313039

FNB 44 28| 24.6071429| 20.1463889 2.00 73.00 16.7951888  32.4190969

Nedbank 42 30| 22.9333333| 24.2471944 3.00 132.00 13.8792821 31.9873845

Std Bank 72 59| 16.8813559| 33.3244679 1.00 234.00 8.1969523  25.5657596

Wesbank 19 13| 16.2307692| 15.2760916 1.00 47.000 6.9995195  25.4620190

\ \ \ \ \ \
Absa Direct Axis FNB Nedbank SBSA Wesbank

CPN

Figure 7: First quarter 2008 - Banking industry turnaround time from Form 17.1 sent to date
COB received
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Table 15: Second quarter 2008 - Banking industry turnaround time from Form 17.1 sent to date

COB received

AnalysisvVariable : Form 17.1 to date COB received —

2" Quarter : Banking industry

Total Used Lower 95% Upper 95%
Quarter Bank Acc Data Mean Std Dev  Min Max CL for Mean CL for Mean
2008-g2 Absa 90 69| 11.1159420| 14.6584008 1.00 61.000 7.5946097 14.6372744
Direct Axis 32 22| 16.6818182| 16.2286823 2.00 72.000 9.4864235 23.8772128
FNB 58 40| 27.4500000 | 27.7728423 2.00 116.00 18.5678141 36.3321859
Nedbank 46 41| 13.1219512| 15.3951212 1.00 80.000 8.2626514 17.9812511
Std Bank 89 73| 19.7260274 | 13.0440070 5.00 59.000 16.6826354 22.7694194
Wesbank 19 10| 10.7000000 | 6.0009259 2.00 22.000 6.4071962 14.9928038
U
40
30
20
10
0
\ \ \ \ \ \
Absa Direct Axis FNB Nedbank SBSA W esbank
CPN

Figure 8: Second quarter 2008 - Banking industry turnaround time from Form 17.1 sent to

date COB received
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Table 16: Third quarter 2008 - Banking industry turnaround time from Form 17.1 sent to date
COB received

Analysis variable : Form 17.1 to date COB received —
3" quarter : Banking industry

Total Used Lower 95% Upper 95%

Quarter Bank Acc Data Mean Std Dev  Min Max CL for Mean CL for Mean
2008-g3 Absa 28 27| 8.3333333| 16.7882743 2.00 92.000 1.6921132 14.9745535
Direct Axis 7 6| 6.8333333| 4.8339080 2.00 15.000 1.7604580 11.9062087

FNB 17 11| 19.4545455 | 20.5492756 2.00 73.000 5.6493543 33.2597366

Nedbank 13 9| 147777778 | 8.4079988 3.00 29.000 8.3148177 21.2407378

Std Bank 39 27| 24.0740741| 10.1751051 9.00 44.000 20.0489366 28.0992116

Wesbank B 5| 14.8000000 | 7.4966659 3.00 23.000 5.4916598 24.1083402

\ \ \ \ \ \
Absa Direct Axis FNB Nedbank SBSA Wesbank

CPN

Figure 9: Third quarter 2008 - Banking industry turnaround time from Form 17.1 sent to date
COB received
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Table 17: Fourth quarter 2008 - Banking industry turnaround time from Form 17.1 sent to date

COB received

Analysis variable : Form 17.1 to date COB received —
4" quarter : Banking industry

Lower 95%

Total Used CL for Mea Upper 95%

Quarter Bank Acc Data Mean Std Dev.  Min Max n CL for Mean
2008-g4 Absa 158 114 | 13.2105263 | 9.7422297 1.00 50.000 11.4028114 15.0182413
Direct Axis 18 13| 6.7692308 | 9.1937827 2.00 36.000 1.2134835 12.3249781

FNB 119 52| 10.9615385| 10.8609059 1.00 51.000 7.9378430 13.9852340

Nedbank 80 40| 14.0500000| 12.2200969 2.00 61.000 10.1418234 17.9581766

Std Bank 151 103 | 16.3786408 | 9.1481451 2.00 55.000 14.5907310 18.1665506

Wesbank 33 22| 6.8636364| 7.7845724 1.00 30.000 3.4121503 10.3151224

I I I I I I
Absa Direct Axis FNB Nedbank SBSA Wesbank
CPN

Figure 10: Fourth quarter 2008 - Banking industry turnaround time from Form 17.1 sent to
date COB received
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Table 18: First quarter 2009 - Banking industry turnaround time from Form 17.1 sent to date
COB received

Analysis variable : Form 17.1 to date COB received —
1% quarter 2009 : Banking industry
Lower 95%

Total Used CL for Mea Upper 95%
Quarter Bank Acc Data Mean Std Dev.  Min Max n CL for Mean
2009-q1 Absa 103 60| 15.0666667 | 10.1143742 3.00 50.000 12.4538468 17.6794866
Direct Axis 16 9| 5.0000000| 4.0620192 1.00 10.000 1.8776556 8.1223444
FNB 63 32| 5.2500000| 5.6167951 2.00 24.000 3.2249294 7.2750706
Nedbank 56 21| 7.8571429| 5.3224592 2.00 30.000 5.4343885 10.2798972
Std Bank 129 66| 7.0454545| 8.9277990 2.00 45.000 4.8507276 9.2401815
Wesbank 28 18| 6.8333333| 9.9128556 1.00 45.000 1.9037862 11.7628804

\
Direct Axis

\ \
FNB Nedbank

CPN

SBSA

Wesbank

Figure 11: First quarter 2009 - Banking industry turnaround time from Form 17.1 sent to date

COB received

For some of the banks a drastic improvement in response time can be seen

between the first quarter in 2008 and the first quarter in 2009. With reference to

Tables 14 and 18, First National Bank’s average response time on a Form 17.1

went from 24 business days in the first quarter of 2008 to five business days in

the first quarter of 2009. Similarly, Nedbank’s response time fell from 22

business days, in the first quarter in 2008, to eight business days in the first

quarter in 2009
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4.2.3.7 Quarterly analysis: Individual banks

I I I I I I
2007 2008-q1 2008-2 2008-93 2008-q4 2009-q1

Quarter analysis: Absa

Figure 12: Absa — quarterly analysis on turnaround time from Form 17.1 sent to date COB
received

As shown in Figure 12 above, the confidence level for 2007 to the third quarter
in 2008 is fairly wide, indicating that their response time was inconsistent for
that period, ranging from one to 105 days. Regarding the fourth quarter in 2008,
and the first quarter in 2009, the difference between the confidence levels is
smaller and thus the average is more certain. Absa is the only bank that shows
an increase in response time, with an average of eight business days in the fist
quarter of 2008 to fifteen business days in the first quarter of 2009. The reasons
for this in unclear, however, as the above tables indicate, it does seem that the
number of Form 17.1’s received has increased somewhat from the first quarter
of 2008 to the first quarter of 2009.
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Quarter analysis : Direct Axis

Figure 13: Direct Axis — quarterly analysis on turnaround time from Form 17.1 sent to date COB
received

As indicated by Figure 13, Direct Axis’s response time has improved over time.
In the first quarter of 2008, Direct Axis’s response time ranged from ten to 77
business days. Previously, Direct Axis’'s debt review accounts were
administrated by First National Bank’s debt review department. In October
2008, Direct Axis started administering their own debt review accounts.
Although there is no drastic improvement from the third quarter to the fourth
quarter, Direct Axis managed to bring their response time down to an average

of five business days for the last quarter of 2009.
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Quarterly analysis: First National Bank

Figure 14: First National Bank — quarterly analysis on turnaround time from Form 17.1 sent to
date COB received

At the work stream meetings, it was repeatedly stated by debt counsellors that
First National Bank had the longest response time on a Form 17.1. The
research shows that First National Bank moved from having the longest
response time in the second quarter of 2008 with an average of 27 business
days, and a maximum response time of 116 business days, to five business
days in the first quarter of 2009. The confidence level also improved in 2009
ranging from a response time between three and seven business days.

When First National Bank was questioned on their response time history, they
informed us that originally the debt review department had to send notices of a
consumer’s debt review application to all their various First National Bank
product houses. The various product houses would then reply by sending detail
on the consumer’s accounts to the debt review department. Once a response
has been received from all the product houses for the specific consumer, the
debt review department would then compile all the information and send it
though to the debt counsellor. This process is clearly time consuming and
impractical. First National Bank has now overhauled their system in the debt

review department which enables them to automate COBs from their offices
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and send it to the debt counsellor and thereby significantly improving their

response time.
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Quarter analysis: Nedbank

Figure 15: Nedbank — quarterly analysis on turnaround time from Form 17.1 sent to date COB
received

Nedbank has also shown an improvement on their response time on Form 17.1.
Nedbank’s debt review department first has to give notice to each of the
Nedbank product houses. Each individual product house must then supply the
debt review department with the consumer’s account details which is then sent
to the debt counsellor. Only when all the product houses have responded, the
COB is sent to the debt counsellor. Although this is a relatively cumbersome
process, Nedbank has managed to improve their response time in the first
quarter of 2009 with an average of eight business days.
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Quarterly analysis: Standard Bank

Figure 16: Standard Bank — quarterly analysis on turnaround time from Form 17.1 sent to date
COB received

As indicated by Figure 16, Standard Bank has shown a great improvement in
response time in the first quarter of 2009. Currently, their response time
averages between five and nine business days, which is a vast improvement on
their previous quarter’s fifteen to eighteen business days. However, in the first
quarter of 2009, Standard Bank only has a 51% response to Form 17.1. In other
words, not calculated in the average for the first quarter of 2009, are those
agreements on which no response was received, or on which response will only
be received long after the Form 17.1 was sent (see paragraph 4.2.4 below for a
further discussion in this regard).
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Quarterly analysis: WesBank

Figure 17: Wesbank — quarterly analysis on turnaround time from Form 17.1 sent to date COB
received

As with Direct Axis, WesBank’s debt review accounts were administered by
First National Bank. Since November 2008, WesBank has been administering
its own accounts. As Figure 17 indicates, their response time has improved
form the third quarter of 2008 to the fourth quarter in 2008. Currently Wesbank’s

average response time is seven business days.

Overall, the banking industry’s response time on Form 17.1 has improved
through time. Should the trend continue, it is possible that the five business
days grace provided by the work streams will indeed be a grace provided and
that a debt counsellor will receive the necessary balance certificates within five
business days from sending the Form 17.1.
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4.2.4
Credit type turnaround time

In order to obtain a more in-depth analysis of the data the research team have
also calculated the response time between the various credit types such as

credit card, personal loan and vehicle financing.

The following data is a representation of the banking industry’s response time

for the various credit types.

4.2.4.1 Credit card

Table 19: Credit card turnaround time from Form 17.1 sent to date COB received

Analysis variable :

Credit Card
Total Data Maximu Lower 95% Upper 95%
Bank Acc Used Mean Std Dev  Minimum m CL for Mean CL for Mean
Absa Credit Card 223 163 | 11.5644172| 13.5537507 1.0000000  92.000 9.4680358  13.6607985
FNB Credit Card 151 80| 17.3250000 | 20.4832596 1.0000000 94.000 12.7666739  21.8833261
Nedbank Credit Card 80 49| 16.1632653 | 14.8693574 2.0000000  80.000 11.8922872  20.4342434
Std Bank Credit Card 219 146 | 15.8424658 | 21.5283897 2.0000000 234.000 12.3210034  19.3639281

—— —e
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Absa FNB Nedbank Std Bank

Banks: Credit Card

Figure 18: Credit card turnaround time from Form 17.1 sent to date COB received
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On average, Absa credit card’s response time is faster than that of the other

banks. The data range for the other banks is fairly wide and thus the average is

less certain. Table 3 indicates that, from all the data recorded, credit cards

have the second most agreements recorded. The overall response time for a

credit card COB is fairly similar to the overall average response time on a Form

171

4.2.4.2 Personal loan

Table 20: Personal loan turnaround time from Form 17.1 sent to date COB received

Analysis variable : Personal loan

Total Data Lower 95% Upper 95%
Credit Provider Acc Used Mean Std Dev  Min Max CL for Mean  CL for Mean
Absa Personal Loan 88 70 10.8285714 12.1738273 1.00 50.00 7.9258248 13.7313181
Direct Axis Personal Loan 89 62 14.5645161 17.0165021  1.00 77.00 10.2431337 18.8858985
Easton-Berry RCS Personal Loan 22 17 17.6470588 6.3829967 5.00 26.00 14.3652247 20.9288929
Easton-Berry Woolworths Personal Loan 39 25 14.8400000 7.5811169 6.00 43.00 11.7106688 17.9693312
Edcon Personal Loan 15 11 31.8181818 39.9269788 2.00 142.00 4.9948725 58.6414912
FNB Personal Loan 71 36 13.0833333 10.5759160 2.00 36.00 9.5049582 16.6617085
Nedbank Personal Loan 67 46 15.9347826 21.1180830 2.00 132.00 9.6634861 22.2060791
Other Personal Loan 65 31 14.6129032 17.2697759 1.00 76.00 8.2782983 20.9475082
Standard Bank Personal Loan 31 24 13.3333333 10.4243305 2.00 55.00 8.9315246 17.7351421
Sanlam Personal Loan 40 30| 10.3666667| 14.5091727 2.00 66.00 4.9488525 15.7844808
Wesbank Personal Loan 35 21 9.8571429 | 10.3744191 1.00 36.00 5.1347639 14.5795218
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Figure 19: Personal loan turnaround time from Form 17.1 sent to date COB received

Wesbank has, on average, the fastest response time, and Edcon, on average
the longest response time.

As clearly indicated by Figure 19, Edcon’s confidence level range is fairly wide
and thus the average is less certain. This can be contributed to the small

amount of data captured for Edcon personal loans.

Overall, the response times on personal loans are comparatively similar for all

the credit providers, ranging from ten to eighteen business days.
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4.2.4.3 Vehicle financing

Table 21: Vehicle financing turnaround time from Form 17.1 sent to date COB received

Analysis variable

: Vehicle financing

Total Used Lower 95%  Upper 95%
Credit Provider Acc  data Mean Std Dev  Min Max CL for Mean CL for Mean
Absa Vehicle Financing 44 31| 12.2903226 | 12.2152734 1.00 58.00 7.8097241 16.7709210
MFC Vehicle Financing 50 33| 14.3939394 | 15.9038898 1.00 71.00 8.7546653  20.0332135
Nedbank Vehicle Financing 14 6| 10.0000000| 5.5136195 5.00 19.00 42138112  15.7861888
Other Vehicle Financing 25 18| 27.8333333 | 44.3903143 2.00 160.00 5.7585494  49.9081173
Std Bank Vehicle Financing 35 21| 21.1428571| 22.9745200 2.00 84.00 10.6849810 31.6007333
Wesbank Vehicle Financing 73 51| 10.5490196 | 10.5476324 1.00 47.00 7.5824502  13.5155890
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Figure 20: Vehicle financing turnaround time from Form 17.1 sent to date COB received

For Vehicle financing, the credit provider with the fastest average response time
is Nedbank, followed by WesBank. However, Nedbank also had the smallest
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number of vehicle financing agreements in the sample. With reference to the
highest number of vehicle financing agreements, WesBank is the major role

player in this analysis, followed by MFC.

4.2.5
Incidence of no reply to request for COBs

Out of the 3288 Form 17.1’s recorded, only 60% had a COB for the account.
The remaining 40% can be divided into three categories. Firstly, those
agreements for which less than ten business days have lapsed between the
date when the Form 17.1 was sent to the date the data was captured (column
A); secondly those agreements where between ten and 30 have lapsed from
the date the Form 17.1 was sent and the date the data was captured (column
B); and finally those agreements where more than 30 days have lapsed from
the date the Form 17.1 was sent to the date the data was recorded (Column C).

The reason why this distinction is made, is to identify those agreements for
which a Form 17.1 has been sent less than ten business days before the
research team perused the file and to indicate in which time frame those

agreements, for which no COB has been received, fall into.

Although the research team focused mainly on those accounts which were at
least older than two months, there are a few cases where the Form 17.1 was
sent within ten business days before the data was captured. Those agreements
which fall within this time frame have thus not yet exceeded the ten business
days period provided for by the workstreams.
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4.2.5.1 Banking industry

Table 22: Banking industry — No COB received — classified in accordance to time lapsed since
Form 17.1 sent

Form 17.1 sent — no COB received

Credit Provider Time Lapsed
Frequenc
Eialatd Total 17.1 B
Row Pct sent| A 10-30 C
Col Pct Percentage | < 10 days | days | >30 days Total
Absa 452 0 17 95 112

0.00%| 3.02%| 16.87%| 19.89%
o4.78% | 0.00%| 15.18%| 84.82%
0.00% | 34.00%| 18.81%

Direct Axis 89 0 1 26 27
0.00%| 0.18%| 4.62% 4.80%
0.00%| 3.70%| 96.30%
30.34% 0.00% | 2.00% 5.15%

FNB 311 1 6 126 133
0.18% 1.07% 22.38% 23.62%
42.77% 0.75% | 4.51% 94.74%
12.50% | 12.00% 24.95%

Nedbank 241 3 5 85 93
0.53% | 0.89% 15.10% 16.52%
38.59% 3.23% | 5.38% 91.40%
37.50% | 10.00% 16.83%

SA Home Loans 20 0 1 8 9
0.00% 0.18% 1.42% 1.60%
45% 0.00% | 11.11% 88.89%
0.00% | 2.00% 1.58%

Standard Bank 503 3 18 136 157
0.53% | 3.20% 24.16% 27.89%
31.21 1.91% | 11.46% 86.62%
37.50% | 36.00% 26.93%

Wesbank 108 1 2 29 32
0.18% 0.36% 5.15% 5.68%
29.63% 3.13% 6.25% 90.63%
12.50% | 4.00% 5.74%

Total 1724 8 50 505 563
1.42% | 8.88% 89.70% | 100.00%

Out of the 1 724 agreements falling within the banking industry, 563

agreements do not have a COB on file. The first percentage rate is the

individual credit provider’s contribution to the total of the agreements for which

no COB was received within the banking industry. For example,
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Absa is responsible for 19.89% of the 563 agreements for which no COB was
received of which 3.02% fall within 10 to 30 days no response (Column B) and

16.87% thereof fall into more than 30 days no response (Column C).

The second percentage indicates in which time frame the individual credit
provider’s total of no response to Form 17.1 falls. For example, Nedbank has 93
agreements where no COB was received. (3.23% thereof falls below the ten
days period, 5.38% thereof fall within the ten to thirty day no response period
and 91.4% thereof falls within the more than thirty days with no response).

The third percentage indicates the total of each credit provider in the specific
time frame. For example, out of the eight agreements falling in the ten days no
COB received, Standard Bank and Nedbank respectively each hold 37.5% of
these agreements.

By referring to Table 22, it is evident that Standard Bank has the highest
percentage of no response to Form 17.1 of all the banks. Within the banking
industry, out of the 563 agreements for which no reply to a COB request is on

file, Standard Bank is responsible for 28% of those agreements.

The response time for those agreements falling within column “A” may still fall
within the 10 business day period provided by the workstreams and can thus be
regarded as compliant. However, only 1.42% of the agreements for which no
COB was received fall within this category. The majority of the agreements for
which no response to Form 17.1 was received, falls within column C, which are
those agreements for which no response was received after 30 days from the
date when Form 17.1 was sent.

With regard to the data recorded in a number of cases the Form 17.1 was sent
in the first quarter of 2009. As was indicated in paragraph 4.2.2 the response
time on proposals for that quarter had somewhat improved compared to the
precious quarter’s data. What was not taken in account when calculating these
averages, are those accounts on which no response on Form 17.1 was

received by the time the data was captured.
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85.83% 75.42% 73.03% 80.89%  62.16% 53.04%

Figure 21: Banking industry; percentage of COBs received - quarterly analysis

As indicated by Figure 21 above, the total COBs received in the first quarter of
2009 is significantly less that of the previous quarters. This may be due to the
fact that the data was recorded before the COB was received, and thus that the
response percentage would have been higher had the data been recorded later.
The account on which no COB was received in the first quarter of 2009 will also
have an effect on the average turnaround time on the COBs for the quarter.
Those accounts on which a COB is only received a number of days after the
data was recoded, will not be able to be brought into calculation and thus the
current average response time for the first quarter of 2009 is affected positively,

i.e. looking better than it is.
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4.2.5.2 Retail industry

The Retail Industry

Table 23: Retail industry — No COB received — classified accordance to time lapsed since Form
17.1 sent

Form 17.1 sent and no COB received — Retail Industry

Credit Provider Time Lapsed
Frequency
R Total 17.1| A B C
Row Pct sent| 10 | 10-30 | 30
Col Pct Percentage | days days days Total
Easton-Berry 415 0 3 112 115
0.00% 1.31%| 48.91% 50.22%

0771%| 0.00%| 2.61%| 97.39%
0.00% | 21.43%| 52.34%

Edcon 154 0 5 65 70
0.00% | 2.18% | 28.38% 30.57%
45,459, 0.00% | 7.14%| 92.86%

TPl 0.00% | 35.71% | 30.37%

Ellerines 33 0 3 10 13
0.00%| 1.31%| 4.37% 5.68%
0.00% | 23.08%| 76.92%
39.39% | 0.00% | 21.43%| 4.67%

JDG Trading 28 0 2 21 23
0.00% 0.87% 9.17% 10.04%
82.149% 0.00% | 8.70% | 91.30%

1 0.00% | 14.29% | 9.81%

Mr Price 27 1 0 3 4

0.44%| 0.00%| 1.31% 1.75%
., | 25.00% | 0.00%| 75.00%
14.81% | 100.00| 0.00%| 1.40%
%

Rainbow 6 0 1 3 4
Finance 0.00% 0.44% 1.31% 1.75%
66.67% 0.00% | 25.00% | 75.00%
20700 0.00% 7.14% 1.40%

Total 670 1 14 214 229
0.44% | 6.11%| 93.45% 100.00%

As Table 23 indicates, Rainbow Finance has very few agreements recorded

and thus no deduction can be made from the data provided.

Although JDG Trading has a staggering 82% no response to Form 17.1, only 28
agreements were recorded, thus making any conclusion from this figure

unreliable. However, Mr Price only has 27 agreements recorded and only has a
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15% no response on Form 17.1. A question that comes to mind is why,
although these two retailers have relatively the same amount of agreements
recorded, does the one have such a high percentage of no response to Form
17.1 and the other such a low percentage? That being said, further data should

be obtained to be able to make any reliable conclusions on this matter.

4.2.5.3 Micro lending industry

Table 24: Micro lending industry— no COB received — classified according to time lapsed since
Form 17.1 sent

Form 17.1 sent and no COB received

Credit Provider Time Lapsed
Frequenc
Per?:ent ¥ Total 17.1 A B C
Row Pct sent R 10-30 >30
Col Pct Percentage | days days days Total
African Bank 112 3 0 24 27
3.61% 0.00% | 28.92% 32.53%

.| 11.11%|  0.00%| 88.89%
2411% | 75.00% |  0.00% | 31.58%

Capitec Bank 26 0 0 6 6
0.00% 0.00% | 7.23% 7.23%

o 0.00% 0.00% | 100.00

23.08% |  000%| 0.00% %

7.89%
Easton-Berry 21 0 1 6 7
RCS 0.00% 1.20%| 7.23% 8.43%

i 0.00% | 14.29%| 85.71%
33.33%|  0.00%| 33.33%| 7.89%

Home Choice 3 0 0 2 2
66.67% | 0.00%| 0.00%| 2.41% 2.41%

0.00% 0.00% | 100.00

0.00% 0.00% %

2.63%
Kagisano 9 0 0 5 5
0.00% 0.00% 6.02% 6.02%

0.00% 0.00% | 100.00

95.56% | 0.00%|  0.00% %

6.58%
Other 51 1 1 31 33
64.71%| 120%| 1.20%| 37.35% 39.76%

3.03% 3.03% | 93.94%
25.00% 33.33% | 40.79%

Real People 7 0 1 2 3
42.86%| 000%| 1.20%| 2.41% 3.61%
0.00% | 33.33%| 66.67%
0.00% 33.33% 2.63%

Total 229 4 3 76 83
4.82% 3.61% 91.57 100.00
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The data for Home Choice, Kagisano and Real People is too little to draw any

logical conclusion from and can thus be disregarded for this analysis.

Those micro lenders that fall under “other” jointly have a relatively high
percentage of no response to Form 17.1. These micro lenders are often small
credit providers and are not always major role players in the debt review
process. A problem that arises when these micro lenders fail to provide a COB
is that the consumers often do not have statements of these accounts either.
For a debt counsellor then to obtain the outstanding balance is often very
difficult and sometimes impossible.

What often happens in these cases is that the debt counsellor, together with the
consumer, will in the calculate a balance on the basis of the amount borrowed,
payments made and possible interest charged. Experience has indicated that
these micro lenders rarely oppose the debt review application in court and thus

the point of the correct balances is never argued.

The percentages on no response received of Capitec Bank and African Bank
are fairly similar to that of Easton-Berry under retailer and Absa under the
banking industry. Although an average of 25% on no COB received is
comparatively little, it is still far too high considering the process. For a debt
counsellor to receive a response on only 75% of the Form 17.1’s sent, is

unacceptable.

What must, however, be considered is that these figures do not indicate the
total COBs sent by the credit providers but rather the total COBs received by
the debt counsellor. It does not make provision for those circumstances where a
COB was mistakenly sent to the wrong debt counsellor or where the credit
provider sent the COB but, due to technical errors was never received by the
debt counsellor. Although the research team made sure that all filing was up to
date, documents misfiled by the debt counsellor, or instances where the Form
17.1 was never received by the credit provider, could also influence the results.

A possible further study would be to record the COB turnaround time from

within the various credit providers’ debt review departments.
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4.2.6
Conclusion on response time on Form 17.1

Although there has in general been an improvement on the response time on
Form 17.1, it is on average still far above the five business days provided by the

regulations and the ten business days provided by the work streams.

Another important aspect where improvement is needed is those cases for
which no COB is received. Greater emphasis should be placed on the
importance of ensuring that all Form 17.1’s are sent successfully and on time
and that all COB’s are provided timeously and correctly. In order to achieve this
successfully, improved communication between the debt counsellor and the
credit provider is vital. It is important for the credit provider to ensure that any
change of fax number or e-mail address is sent to all debt counsellors and that
these systems are operational at all times. Similarly, it is important that the debt
counsellor ensures that Form 17.1 is sent correctly and that filing of the COBs is

done accurately and diligently.

4.2.6.1 Response to proposals

Table 25: Industry date proposal sent to date response received

Analysis variable : Date proposal send to date response received

Total | Proposals | Responses Lower 95% | Upper 95%
Industry Acc Sent Received Mean Std Dev| Min Max | CL for Mean | CL for Mean
Bank 1724 764 197 | 30.6243655| 35.3490036| 2.00 | 243.00 | 25.6575037 | 35.5912273
Credit Provider 476 240 66| 28.5909091 35.9358305 | 2.00 | 226.00 | 19.7567793 | 37.4250388
Micro Lender 230 114 19| 17.3684211 12.2166122 | 2.00 57.00 | 11.4802024 | 23.2566397
Other 47 1 1 3.0000000 .| 3.00 3.00
Retail 670 311 57| 37.2982456 | 25.4705467| 1.00| 102.00 | 30.5399999 | 44.0564913
Services 141 63 10| 24.6000000| 31.1312633| 2.00 | 108.000 2.3300358 | 46.8699642

‘ 3288 ‘ 1493 350

As the data captured for “other” is too little it can be disregarded for this

analysis.
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Response Received
350

Proposal Sent
1493

Figure 22: Total accounts recorded: total proposals sent and total responses received

The same files that were perused for obtaining the average response time on
Form 17.1’s were also used to capture the response time to proposals sent.
With reference to Table 25 above, it became clear that in a lot of cases the debt
counsellor does not send proposals. This could be due to various reasons: The
debt counsellor has decided not to proceed with the case, there are still COBs
outstanding, the proposal was never filed or the debt counsellor has decided to
refer the matter directly to the Magistrate’s Court without first sending a

proposal to the credit provider.

Out of the 3 288 accounts reviewed only 1 493 proposals were sent and on
those, only 350 responses were received. Thus, of the credit agreements
recorded, a proposal was sent for only 45% and the response was received by
the debt counsellor on only 23% of those sent.

A number of debt counsellors have indicated that they no longer send proposals
to the credit provider as they perceive it to be a waste of time. This is due to the
fact that no response is received, or a response is received long after the
proposal was sent and after 60 business days have lapsed or, where a
response is indeed received, the proposal is declined. It is not clear what the
percentage of acceptance is on those responses received. Hypothetically, if half
of the proposals are accepted, it would mean that only 12% of all debt review
cases would be able to obtain consent orders. The remaining 88% cases will
have to be placed on the opposed court roll.
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There is no maximum time period set by the Act or Regulations for the response
to a proposal. In terms of the workstream agreements, the credit provider must
respond to a proposal within ten business days after the proposal has been
sent. The debt counsellor should then provide a further ten business days’
grace. In effect, the credit provider therefore has 20 business days to respond
to a proposal. As indicated by Table 25, the only industry which, on average,
succeeds in responding within 20 business days is the micro lending industry.
The retail industry’s average response time is 37 business days and the
banking industry, which has the most agreements, has an average response
time of 31 business days.

This data was further divided between the various credit providers. The sample
size is very small making it difficult to obtain reliable averages on response time
on proposals.

Table 26 and 27 below give the average response time on proposals for the
banking and retail industry respectively. The data for micro lenders is far too

little to make any deduction from, and is therefore not included.

4.2.6.2 Banking industry

Table 26: Banking industry - date proposal sent to date response received

Analysis Variable : Proposal Sent to date Response received — Banking Industry

Proposal Responses Lower 95%  Upper 95%
Bank Sent Received Mean Std Dev Min Max CL for Mean CL for Mean
Absa 215 51 28.0196078  25.5244904 2.00 103.00 20.8407292  35.1984864
Direct Axis 35 8 16.5000000 26.6993847 2.00 82.00 -5.8212442  38.8212442
FNB 143 39 36.0769231 43.3798308 2.00 226.00 22.0148087 50.1390375
Nedbank 106 21 19.8571429  17.5905819 2.00 77.00 11.8500060 27.8642797
SA Home Loans 2 1 26.0000000 26.0 26.00
Std Bank 219 65 29.7846154  30.1446991 2.00 138.00 22.3151247  37.2541061
Wesbank 41 12 57.1666667  72.2594232 2.00 243.00 11.2552195 103.0781138
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The data obtained for Direct Axis, SA Home Loans and WesBank are fairly

small and can thus be disregarded from this analysis.

\ \ \ \ \ \
1 6 12 18 24 27

Absa Direct Axis FNB Nedbank Std Bank Wesbank
Bank

Figure 23: Banking industry - date proposal sent to date response received

According to Table 23, Nedbank, on average, responds to a proposal within 20
business days. This stands in sharp contrast to First National Bank’s average

response time of 36 business days.

More significant is the difference between the total proposals sent and the total
responses received. The majority of the banks have responded to less than
30% of the proposals that were sent. The only credit provider with a 50%
response rate is SA Home Loans, which only received two proposals and
responded to one.
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4.2.6.3

Retail industry

Table 27: Retail industry - date proposal sent to date response received

Analysis Variable : V'V

Proposals Responses Lower 95% Upper 95%
CPN Sent Received Mean Std Dev  Min Max CL for Mean CL for Mean
Easton-Berry 201 35 42.6857143 23.4568082 2.000 102.000 34.6280188 50.7434098
Edcon 70 15 28.2000000 21.9649071 5.000 94.0000 16.0362399 40.3637601
Ellerines 11 2 40.5000000 44.5477272 9.000 72.0000 -359.7454492 440.7454492
JDG Trading 11 1 33.0000000 33.00 33.0000
Mr Price 14 4 23.7500000 44.1691823 1.000 90.0000 -46.5330255 94.0330255
Other 1 0
Rainbow Finance 0 0

T
8
Easton Berry

I
9
Edcon

Retailer

17
Mr Price

Figure 24: Retail industry - date proposal sent to date response received

Although Table 24 gives an indication of what the average response time is on
proposals, the data sample is too small to draw any logical conclusion from. The
confidence levels for Easton-Berry range from between 35 to 51 business days

to respond on a proposal, and according to the data, their average response

time is 43

days.
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4.2.7
Turnaround time from date of Form 16

4.2.7.1 Date of Form 16 signed to date COB requested

Table 28: Turnaround time on Form 16 to date COB requested

Analysis Variable : From 16 signed to date Form 17.1 sent

Figure 25: Turnaround time from Form 16 to date Form 17.1 sent

Total Used Lower 95% Upper 95%
Counsellor Acc Data Mean Std Dev Minimum Maximum CL for Mean CL for Mean
Counsellor A 343 89 8.2134831 21.5957024 1.0000000 116.0000000 3.6642987 12.7626676
Counsellor B 153 147 3.0544218 4.2212481  1.0000000 20.0000000 2.3663320 3.7425116
Counsellor C 61 57 1.8070175 1.9220394 1.0000000 14.0000000 1.2970318 2.3170033
CounsellorD 1446 1426 3.3387097 7.1665599 1.0000000 142.0000000 2.9664311 3.7109883
Counsellor E 558 155 11.5677419 11.3806736 1.0000000 79.0000000 9.7619133 13.3735705
Counsellor F 224 223 4.7533632 3.0085726  1.0000000 18.0000000 4.3563269 5.1503995
Counsellor G 503 467 20.8672377 17.3893663 1.0000000 99.0000000 19.2859793 22.4484961
T
30
20
10
0
I I I I I I I
1 3 4 5 6 7
A B C D E F G
Debt Counsellor

In terms of Regulation 24(2) a debt counsellor must send a Form 17.1 to the

consumer’s various credit providers within five business days after application
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was received. With reference to Table 22 above, the average time between the
signing of the Form 16 and sending of Form 17.1 is eight business days. The
majority of the debt counsellors the research team approached, send the Form
17.1 within the five business days period prescribed. Counsellor G on average
sends Form 17.1 only 20 business days after Form 16 was signed. We were
informed by the debt counsellor that a number of their files were transferred to
them from a third party who first tries to assist a consumer informally. If the
consumer cannot be assisted informally the matter is transferred to the debt
counsellor for formal debt review. The Form 17.1 is then sent to the consumer’s
credit providers. This can often happen three to four weeks after the consumer
originally signed the Form 16.

A number of debt counsellors do not proceed with a consumer’s application
before all the relevant documentation has been obtained and the application fee
has been paid. In order to avoid these long periods between Form 16 being
signed and Form 17.1 being sent, it is suggested by some that a debt
counsellor first obtain all the documentation and payment before the consumer

signs the Form 16.

In order to ensure that their clients’ interests are always protected, debt
counsellors must ensure that they comply with all the provisions of the Act,

including sending all relevant notices on time.
As part of the study the research team also measured the average time it takes

for a debt counsellor to send a proposal from the date on which Form 16 was
signed.
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4.2.7.2

Date Form 16 signed to date proposal sent

Table 29: Turnaround time from date Form 16 signed to date proposal sent

Analysis Variable : Date Form 16 signed to Date Proposal Sent

Debt Total | Proposals| Used Lower 95% | Upper 95%
Counsellor Acc Sent| data Mean Std Dev Min Max | CL for Mean | CL for Mean
Counsellor A 343 309 90| 112.6222222 | 43.5403927 | 49.00| 209.00| 103.5028635 | 121.7415809
Counsellor B 153 96 96| 34.0000000| 18.4721697| 10.00| 63.00 30.2571906 | 37.7428094
Counsellor C 61 61 61| 38.5573770| 16.0919489| 24.00| 93.00 34.4360376 | 42.6787165
Counsellor D | 1446 492 483 | 24.1884058| 9.4970901 4.00| 96.00 23.3393094 | 25.0375022
Counsellor E 558 Data not 0
obtained

Counsellor F 224 161 163 | 58.6564417 | 27.4060416| 25.00| 154.00 54.4175033 | 62.8953801
Counsellor G 503 381 361 | 81.3324100| 28.7550049 | 45.00| 167.00 78.3561528 | 84.3086672

Debt Counsellor

Figure 26: Turnaround time from date Form 16 signed to date proposal sent

On average debt counsellors sent their proposals 58 business days after Form

16 was signed. Only Counsellors B, C and D sent their proposals (on average)

within 40 business days from the date on which Form 16 was signed.

276




The debt counselling process: challenges to consumers and the credit industry in general: April 2009

In terms of the work stream agreements, a debt counsellor should send a
proposal within 25 business days after Form 16 was signed. That is ten
business days after a COB is received. From day 25, a debt counsellor has a

ten business days’ grace period which, in effect, gives a debt counsellor 35

business days from the date of the signing of Form 16 to send a proposal.

4.2.7.3

Date Form 16 to date of receipt of response to proposal

Table 30: Turnaround time from date Form 16 signed to date response received on proposal

Analysis variable : From 16 to date of receipt of proposal received

Debt Total Used Lower 95% Upper 95%
Counsellor Acc Data Mean Std Dev Minimum Maximum CL for Mean CL for Mean
Counsellor A 343 8 120.7500000 39.7375317 106.0000000 219.0000000 87.5285921 153.9714079
CounsellorB 153 12 42.4166667 30.4047195 18.0000000 109.0000000 23.0984295 61.7349038
Counsellor C 61 49  75.2857143 41.1481065  32.0000000 287.0000000 63.4665981 87.1048304
Counsellor D 1446 169  48.8994083 28.1810991 14.0000000 171.0000000 44.6198153  53.1790012
Counsellor E 558 Data not

obtained
Counsellor F 224 64  98.5781250 46.4620701 31.0000000 236.0000000  86.9722452 110.1840048
Counsellor G 503 46 92.3260870 39.0709067 8.0000000 159.0000000 80.7234599 103.9287140

D
Debt Counsellor

Figure 27: Turnaround time from date Form 16 signed to date response received on proposal
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The average period between the date on which the Form 16 was signed to the

date on which a response is received on the proposal is 80 business days. This

exceeds the 60 business days, as provided by section 86(10) of the NCA, by 20

business days. Thus, in most cases, a credit provider could have terminated a

consumer’s debt review before a response to a proposal has been sent.

With reference to the data provided above, a debt counsellor sends out a Form

17.1, on average, within 8 business days after the Form 16 was signed. On

average, and with reference to Table 4, a COB will be received 18 days after

the Form 17.1 has been sent. The average debt counsellor sends out a

proposal on day 58 of the process, which is 32 business days after the COB

was received. As indicated by Table 23, the average response time to a

proposal is 24 business days. When these time frames are combined the

average period it would take to receive a response on a proposal would be 82

business days. By this time, one or more of the credit providers may have

terminated the debt review, thus enabling that credit providers to take legal

action against the consumer.

8 18 32 24
| | | | |
I I I I I
1 8 26 58 82
Form 16 Form 17.1 COB Proposal Response on
Signed Sent Received Sent Proposal Received

Figure 28: Timeline illustrating average days in debt review process

4.2.8
Conclusion

One of the questions the research team asked the debt counsellors was

whether they are of the opinion that the 60 business days are sufficient time to
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complete the debt review process. The majority of the debt counsellors
answered in the negative. Considering the information provided above, it is
evident that the 60 business days, given the current response time, is not
sufficient. If all parties co-operate fully with the process, and provided all
relevant notices and documents are sent and responded to on time, this could
be a relatively speedy process, and should not take more than 40 business
days. A further 20 business days can then be added as a grace period to make
provision for the unforeseen. However, in light of the current findings, it seems

that this is not an achievable goal in the near future.

Both the debt counsellor and the credit provider will have to ensure that they are
properly equipped to handle the workload, that their staff is sufficiently trained,
that their systems are operational and that the office management is efficient.

4.3

DATA SET B:

Debt counsellors’ perspectives of and experiences with credit providers,
consumers and the debt counselling process

4.3.1
Methodology

The website of the NCR contains the names of all registered debt counsellors
(612 at date of commencement of the research). They are listed alphabetically
according to their first name. Anthony Hopkins would thus be listed under A and
not H.

The research team took a random sample of 64 debt counsellors from this list,
representing 10.46% of all registered debt counsellors. It was found that the list
still contained the names of many debt counsellors registered but no longer
active. It is therefore submitted that the 64 interviewed debt counsellors in all

probability represents more than 10% of all the registered debt counsellors.

The methodology employed was telephonic interviews. These interviews can be

typified as non-scheduled, structured interviews during which a set of specific
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questions were asked. These questions were presented to every interviewee in

exactly the same format and were designed to obtain some impression of what

debt counsellors experience in their dealings with credit providers, consumers

and colleagues and what their perceptions are on a wide array of issues.

None of the interviewers knew any of the interviewees and vice versa.

The questions were grouped to assess the perceptions and experiences of debt

counsellors regarding credit providers, the debt counselling process and levels

of trust pertaining to credit providers and consumers. The following questions

were asked:

Perceptions of and experiences with credit providers regarding their

compliance with the NCA, industry agreements and service levels

1.

W NE ool S

11.

In your experience, how do you rate the credit providers for supplying
financial information (COBSs) in terms of industry average?

Indicate: slower, faster or average.

Have you ever requested copies of a credit agreement from a credit
provider?

If so, in your experience, how long does it take a credit provider to
provide you with a copy of the consumer’s credit agreement upon
request?

In your experience, do credit providers stop debit orders upon request?
Have you experienced problems with set-off (“money grabbing”)?

If so, with which banking institution or institutions?

Have you taken any debt counselling cases to court?

If not, why not?

If you have taken matters to court, on which grounds, if any, were your
application opposed?

From which credit provider do you receive the best service? Rate 3
credit providers: Top 3 (Number 1-3; 1 being the best)

From which credit provider do you receive the worst service? Rate 3
credit providers: Bottom 3 (Number 1-3; 1 being the worst)
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Trust levels of debt counsellors regarding credit providers and

consumers

12.

13.

Are you of the opinion that credit providers are acting in good faith in the
debt review process? You need not restrict yourself to a yes or no
answer but may, if you so wish, indicate a percentage acting in good/bad
faith.

Are you of the opinion that consumers are acting in good faith in the debt
review process? Again, you may choose to indicate a percentage acting
in good/bad faith.

Experience of the debt counselling process

14.

15.

16.

17.
18.

Do you think the debt review process is an effective debt relief measure
for over-indebted consumers?

Indicate which of the following problems you have experienced in the
debt review process. A list of problems experienced was presented to
debt counsellors who were then given an opportunity to mention other
problems.

What, in your opinion is/are the main obstacle(s) in the debt review
process.

Is 60 business days sufficient time to complete the debt review process?
If not, why not?

Information on debt counsellors practice, procedures and success rate

19.
20.
21.
22.
23.
24.
25.

Do you send reminders upon non-receipt of the COB?

Do you use a computer system to draft a consumer’s proposal?
If yes, which system do you use?

What is the average acceptance rate on your proposals?

Do you use a PDA?

If not, why not?

Have you obtained any consent orders?
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26. If you have not obtained any consent orders, in circumstances where
you have the consent of all credit providers, why not?

4.3.2
Limitations

The telephonic interview has none of the disadvantages of the personal
interview (which by necessity must often be pre-scheduled, involves extensive

travelling and is thus expensive and time consuming).

The taking of a random sample of debt counsellors, however, prevents the
research team from selecting a truly representative sample, manipulated to
reflect geographic spread, urban and rural, gender, race, experience etc.
However, looking at the list of debt counsellors interviewed, one notices
representatives from all of the above categories. It is submitted that some of the
factors normally impacting on samples, e.g. urban versus rural, are not
important as debt counsellors all communicate by way of fax or email with credit

providers.

4.3.3
Findings

Question 1:
In your experience, how do you rate the credit providers for supplying
financial information (COBs) in terms of industry average? Indicate:

slower, faster or average.

A number of credit providers (which collectively grants the bulk of credit in
number and amount) were listed and the debt counsellor had to indicate whom
they experienced as fast, average or slow in supplying financial information.
Fast would simply mean quicker than the average in the industry; and slow that
it takes longer to get the COB than is the industry norm.
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Table 31: Debt counsellor’s rating the credit providers for supplying financial information (COBs)
in terms of industry average: slow, fast or average

Credit Provider Slow | Aver | Fast % Slow % average % fast

Absa 16 36 12 25.00% 56.25% 18.75%
African Bank 22 30 9 36.07% 49.18% 14.75%
Capitec Bank 22 22 7 43.14% 43.14% 13.73%
Direct Axis 16 23 10 32.65% 46.94% 20.41%
Easton-Berry 13 26 20 22.03% 44.07% 33.90%
Edcon 25 28 8 40.98% 45.90% 13.11%
Ellerines 25 15 7 53.19% 31.91% 14.89%
FNB 24 23 16 38.10% 36.51% 25.40%
JDG Trading 21 27 2 42.00% 54.00% 4.00%
Kagisano 13 20 5 34.21% 52.63% 13.16%
MFC 12 20 29 19.67% 32.79% 47.54%
Mr Price 6 18 30 11.11% 33.33% 55.56%
Nedbank 17 19 25 27.87% 31.15% 40.98%
SA Home Loans 14 25 14 26.42% 47.17% 26.42%
Standard Bank 28 23 13 43.75% 35.94% 20.31%
WesBank 10 34 16 16.67% 56.67% 26.67%
Other 4 7 2 30.77% 53.85% 15.38%
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Figure 29: Debt counsellors rating the credit providers for supplying financial information (COBs) in terms of industry average: slower, faster or average
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From the above, it is clear that debt counsellors differ in their perceptions of
specific credit providers. Every individual credit provider was rated by some
debt counsellors as fast, by others as slow and by others as average. For
example, whilst 26.42% of the respondents indicated that they experience SA
Home Loans as slow compared to industry average, a further 26.42% indicated
that they experience SA Home Loans to respond quicker than the industry
average and the remaining 47.16% regarded them as on par with the industry

average.

In the rating of credit providers by debt counsellors regarding the supply of
financial information (COBs) in terms of faster or slower than industry average,

it was clear that perceptions differ.

Only three credit providers, namely MFC, Mr Price and Nedbank were rated
faster than average by the majority of debt counsellors. Standard Bank and
Ellerines were rated slower by most debt counsellors whilst other credit

providers were rated average by most debt counsellors.

Question 2:
Have you ever requested copies of credit agreements from a credit

provider?

7%

OYes MENo

Figure 30: lllustrating percentage of debt counsellors who has requested copies of credit
agreements from credit providers
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Debt counsellors are entitled to ask for copies of any credit agreement. When
asked whether they have done this, 76.56% indicated yes and 23.44% indicated

no. The 76.56% who had requested copies were then asked question 3.

Question 3

In your experience how long does it take a credit provider to provide you

with a copy of the consumer’s credit agreement?

Table 32: Debt counsellor’'s perspective on turnaround time on request for copies of credit

agreements

Period of time

Number of DCs indicating
period of time it takes
credit providers to
provide copies of credit

Percentage illustrating
period of time it takes
credit providers to
provide copies of credit

agreements agreements
Within 5 business days 2 4.08%
Within two weeks 12 24.49%
Within one month 12 24.49%
Within two months 5 10.21%
Longer than two months 6 12.24%
Never 12 24.49%
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Within 5 Within two Within one Within two Longer than two Never
business days weeks month months months

Figure 31: lllustrating time period for credit providers to supply a copy of the consumer’s
credit agreements according to debt counsellors

Nearly 1 out of 4 (24,49%) debt counsellors indicated that credit providers
refuse or neglect or find it impossible to provide copies of credit agreements. A
further 22.44% indicated that it took on average longer than a month to obtain
copies. This makes it virtually impossible to compare information contained in
the credit agreement with financial information supplied and to test for reckless
credit, unlawful provisions or unlawful agreements in the case of the majority of

credit agreements.

This information correlates with the findings of the research team when
scrutinising the files of a debt counsellor. The research team came across 28
requests for copies of agreements, sent between 17 June 2008 and 18 February
2009. On the date of capturing of the data (25 March 2009) only 9 responses
were received. The table hereunder indicates the credit providers who had failed
to respond and the number of days from the date of request to the date of
capturing of the data.
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Table 33: Turnaround time from date of copy of credit agreement requested to date credit

agreement received

Credit providers who had
failed to respond

Date when the agreement
was requested

Number of business days
lapsed from date of request to
date of capturing the data

Standard Bank 30 July 2008 166
Foschini 14 August 2008 155
Furniture City 14 August 2008 155
African Bank 15 August 2008 154
Atlas Finance 2 September 2008 142
African Bank 4 September 2008 140
Capitec 4 September 2008 140
Webmail 4 September 2008 140
Call Direct 9 September 2008 137
WesBank 9 September 2008 137
BMW Finance 12 September 2008 134
Bayport 3 October 2008 120
Standard Bank 13 October 2008 114
FNB 13 October 2008 114
Edgars Personal Loan 18 November 2008 88
RSC Home Loans 18 November 2008 88
Braamfin 14 December 2008 69
Direct Axis 18 December 2008 67
Sanlam 18 February 2009 26

Some of the explanations given by credit providers were as follows:

e “Some of these agreements were entered into by our predecessors in title and when we
took over their books the original agreements were not supplied to us. It may be at the
liquidators or somewhere in archives.”

e ‘“These agreements are kept all over the show and are often difficult to find.”

e “These agreements are simply called for to embarrass us. A consumer in any case

should have a copy.”

One debt counsellor responded:

e “We don't ask for copies anymore, we have just given up on that.”

Some credit providers apparently have a policy of not supplying copies of

agreements where those agreements were entered into prior to the 1June 2007.
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Their rationale for this is that the provisions regarding reckless credit do not
apply to agreements entered into before 1 June 2007. However, it is submitted
that this is unacceptable as the debt counsellor may need the agreement to
verify many other matters besides reckless lending in terms of the Act. The
emails between a debt counsellor and First Rand Bank as well as the emails
between staff members of First Rand Bank serve as an example:
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Example 24: lllustrating First National Bank policy of only supplying documentation if the
account was open after 1 June 2007

Page | of 2

Mareesa Erasmus - Re: FW: MARTHA CROMNIE IDET09290089085

Froam: Margesn Erasmis

Toe Lesego Makgatihe

Diata: Z008,/08/21 02148 PM

Subject: Re: P (N |50

Do Lesege,

prorvider in order b verify the infermation provided
Kirdly provide s with & copy of the credit sgreements. for sotount number:

« 4000-1000- NN

« 4303-2100- NN
= 4501-3501 A
« DEASS I

Kandl regards,

Margsd Ersdmus

Fgsilinkk | Law Clindc

UnkwerseR van Pretoris | University of Pretoria
Tel: (012) 420 3977

Fs (0A2) 362 5277

Mareess efssmusiivpn 8C2a

Dtp e g, e Ty

] W Lesegs®™ <LMakgatihe@int oo e 2008/08/19 (9:30 AM ==

Kindly receive replay concerning the above client query.
Thanks

Levega,
FRE Delt Review Centre
BRENIE2002

From: Graham, Evelyn
TMMMW:HM

: s Lesegn
Subject: RE: S 10—
Hi Lasega

> Piease see my noles bekew, we will ooy BUPPlY documentation i B sccound was opan afer (062007

ﬁl::.-'a'c’I.Dmmmu'riiI:lmd'h'-E-I]Gt.uin,gi*pﬂtﬂlﬁﬂ'u[.mﬂ%!ﬂﬁ:uingﬂTmmﬁPgmw... HEARZ
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Fage 2 of 2

ﬂrkjﬂ:ﬂimmWMﬁmﬂﬂﬂmm;m and come back fo me and inform
e if you want me fo request the reasons from ke,

Accourts 4303 41 VNI and 4501 JMENENERR cpen pror (1062007 Please supply reasan ity
dibd courgalior needs coples of agreements

Thanks

From: Hakgatihe, Lesegd

Sent: 15 August 2008 11:34 AM

Top George, Sybvan; Letsalsi, Jdharna
Subject: I

To read FrsiRard Banks Disclaimer tar this amail click an thip foliowinsy Bddrass of copy inbs your

Interriat BB
hittpesc oo frib oo 2asdisclainned. REmi

nabie bo access the Disclaimes, send a blank &-rail o )
Lﬁ.ﬁmmmlm“ﬂmjmammmmr

l'-I---'l'|'"-1.T'|-ul-|Hm-nH'!&"-lM‘."ﬂﬂ!I:Iinn"-l'.'i"zmmm|mﬂﬂinﬂﬂTﬂFme-u 20080821
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Question 4:
In your experience, do credit providers stop debit orders upon request?

022%

OYes ENo

Figure 32: lllustrating how many debt counsellors experience credit providers stopping debit
orders upon request

The staggering figure of 78% undoubtedly indicates that debt counsellors
experience banks to not stop debit orders upon request. The responses of the
remaining 22% varied from, “some banks do, and others don’t” to, “sometimes,

sometimes not”.

The head of a debt rehabilitation / debt counselling section of a major bank told

the research team:

“Off the record, the banks can’t / don’t stop debit orders — it's the only way of ensuring

we get payment in the interim.”

This seems to be short sighted. Not only does it obstruct the debt counselling
process but it also results in an undue preference provided to some credit
providers and to cause unnecessary hardship to consumers. A few debt
counsellors indicated that the position seemed to have improved over the past

few months.
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Question 5:
Have you experienced problems with “money grabbing” / set-off

OYes ENo

Figure 33: lllustrating how many debt counsellors experience problems with “money grabbing”

Respondents were asked if they or their clients have experienced problems with
set-off between accounts (popularly knows as “money grabbing”): 62%

indicated yes; 38% indicated no.
This confirms the wide spread occurrence of set-off which prompted the

banking ombudsman to criticise the banks (in a press release dated 8 October

2008), for what he described as a “heartless practice”.
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“Banking Ombudsman slams 'heartless’ practice
08 October, 2008

The Banking Ombudsman says that it has come to the attention of his office that certain
banks have been applying the legal principle of set-off in a morally repugnant manner
causing severe hardship to individual customers.

We have received complaints of banks appropriating customers' entire salaries in some
instances. This effectively leaves the customer penniless and unable to meet his/her
basic needs for the rest of the month. In addition, this practice of attaching an entire
salary, has a "snowball" effect in the sense that the bank customer is then unable to
make payments on other debts and incurs severe penalties, for example for returned
debit orders.

The cumulative effect of all of this is simply to cause the customer to sink deeper into the
financial quagmire. We have recommended to the banks that they refund the amounts
deducted and limit themselves to deducting a reasonable amount. We have
recommended to the banks concerned not to attach entire salaries but to evaluate each
case on it's particular set of circumstances to determine what a fair and reasonable
amount to be deducted, would be.

The legal principle of set-off allows a bank to appropriate funds in a customer's cheque or
savings account to extinguish in full or in part the debt owed by that customer on his
credit card or personal loan.

Whilst this practice is permissible, it is the manner in which it is being applied that has
raised the hackles of the Ombudsman. The National Credit Act explicitly prohibits banks
from inserting a clause permitting them to apply set-off in their agreements with their
clients, save in very specific circumstances. The Act applies to all accounts opened /
agreements entered into, after the 1st June 2007.

Whilst the banks have complied with this restriction by not including a "set-off" clause in
their contracts entered into with clients after the 1st June 2007, they still continuing to
apply set-off.

The banks argue that the National Credit Act does not prohibit the common law principle
of Set-Off from being applied. The Banking Ombudsman is critical of this approach as it
clearly violates the spirit and the letter of the National Credit Act, questions of whether the
credit was granted prudently in the first place, aside. The Banking Ombudsman also
strongly advises bank clients to negotiate a re-payment plan with their banks in respect of
outstanding debt so as to prevent the bank from applying set-off.

The Ombudsman for Banking Services is a free dispute resolving service to all bank
customers, and we encourage customers that have lodged complaints with their banks
and are not happy with the outcome to approach the office.”

This practice wreaks havoc in the debt counselling process. Whilst it can be
argued that in some instances this is a contravention of the National Credit Act,
it is clear that this approach goes against the spirit and intent of the Act in all

respects.
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What is particularly alarming is the fact that these set-offs were applied whilst

consumers had already applied for debt counselling.

Question 6:
If you have experienced problems with “money grabbing”, with which
banking institution?

The 40 debt counsellors that indicated that they or their clients had experienced
problems with set-off were asked to indicate which banking institutions were
employing this method.

The information obtained showed that some debt counsellors and their clients
had experienced problems with more than one bank. The following table
indicates the percentage of debt counsellors who had experienced “money
grabbing” problems with the specific bank.

The percentages given are in respect of the 64 debt counsellors interviewed.
The data indicate that out of these debt counsellors interviewed, 40.63%
experienced money grabbing from FNB, 39.06% from Absa, 26.56% from
Nedbank, 23,44% from Standard bank and 9.38% from others.

Table 34: lllustrating with which banking institutions debt counsellors are experiencing problems
with “money grabbing”

Credit provider Number of DCs Percentage
First National Bank 26 40.63%
Absa 25 39.06%
Nedbank 17 26.56%
Standard Bank 15 23.44%
Others 6 9.38%
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Absa FNB Nedbank Standard Bank Other

Figure 34: lllustrating with which banking institutions debt counsellors are experiencing
problems with “money grabbing”
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Question 7:
Have you taken any cases, where your proposal was not accepted, to
court?

The research team wanted to ascertain which percentage of debt counsellors
interviewed had caused applications to be brought to court. This was then
followed by a question to ascertain reasons for debt counsellors not enrolling
matters.

OYes ENo

Figure 35: lllustrating the percentage of debt counsellors who has brought applications
to court versus those who have not done so

64% of debt counsellors indicated that they had brought applications to court,
whilst 36% indicated that they had refrained from doing so.
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Question 8:
If not, why have you not taken any cases to court?

Of the 23 debt counsellors (836%) who indicated that they have not taken a
disputed restructuring proposal to court for decision, 13% indicated that they
regarded it as too costly (they would have to engage the services of an
attorney). A further 13% indicated that the process was unclear and one debt
counsellor (4.35%) indicated he/she feared the prospect of being opposed in
court. The relatively high 69.57% of debt counsellors who chose “other” as
option, were mostly debt counsellors who had just started practising and as a

result did not have cases ready to be heard.

18

16

14

12

10

0 [ ]

Too costly Process unclear Magistrate won't  Fear of being Other
hear matters  opposed in court

Figure 36: Reasons put forward for not taking cases to court
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Question 9:
If you have taken matters to court, on which grounds were your
application opposed?

Those who had been involved in applications to court indicated that their
proposals were opposed on one or more of the following grounds:

Table 35: Debt counsellors indicated that their application were opposed on one or more of the
following grounds

Number of
Grounds for applications opposed debt Percentage

counsellors
Jurisdiction — area 19 46%
Jurisdiction — monetary 11 27%
Service by fax 7 17%
Service by registered mail 3 7%
Reduction on interest 12 29%
Application to be brought in name of debt counsellor 3 7%
Repayment period excessive 9 22%
Insufficiency of affidavit 3 7%
None 5 12%
Other 8 20%
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Figure 37: Reasons advanced by credit providers in opposing applications to court

12% of debt counsellors indicated that their applications were not opposed or
that there were no grounds raised against their proposals. These could
erroneously include consent orders. It is clear from the above table that in only
22% of cases excessive repay periods, i.e. merits of a case, were mentioned. In
all other cases procedural points in limine formed the basis of opposition.
Taking into account that the research team found that some banks raised these
objections in every application opposed, this does not come as a surprise. As
pointed out previously (see the first case study in Chapter 3 above), many of
these credit providers agreed not to rely on points in limine with regard to issues

created by uncertainty in the statute.
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Question 10:
From which credit provider do you receive the best service?
Rate 3 credit providers: Top 3 (hnumber 1-3; 1 being the best)

Debt counsellors were asked to rate credit providers according to best and
worst service respectively. The respondents then ranked credit providers from 1
to 3 for best service and from 1 to 3 for worst service. The research team then

awarded 3 points for a 1%

place, 2 points for a 2" and 1 point for a 3" place and
added these marks. Awarding -3 for worst service, -2 for 2" worst and -1 for 3
worst credit providers were then again ranked. Once again, debt counsellors
were sharply divided regarding the service levels from some credit providers,
whilst in respect of others they were quite unanimous. It should however be
noticed that not all of them had dealings with all of the credit providers listed.
After combining and merging the “best” and “worst” lists, an aggregate score

was obtained to determine the rankings from best to worst.

Table 36: Overall best to worst ranking

Position Credit provider Aggregate score
1 Mr Price 35
2 Easton-Berry 32
3 WesBank 13
4 Direct Axis "
5 MFC 9
6 Ellerine’s 4
7 FNB 3
8 Nedbank 2
9 Capitec Bank -2
9 Absa -2
11 African Bank -3
12 Kagisano -7
13 Edcon -9

14 JD Group -11
15 SA Home Loans -13
16 Other (smaller micro lenders) -21
17 Standard Bank -52
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Aggregate Score

Credit Provider

Figure 38: Aggregate rating of credit providers by debt counsellors for services
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These rankings are open to criticism, because, inter alia, the size of the sample, the
relatively low or high exposure of certain credit providers, the fact that institutions are
often judged based on bad or good service from a specific office or member of staff,
may all skew the result. However, it is submitted that many of these variables are
equally applicable to all credit providers and some credit providers should indeed be
concerned about the evaluation of their performance.

Table 37: Credit providers received a positive rating (in order of preference)

Mr Price 35
Easton-Berry 32
WesBank 13
Direct Axis 11
MFC 9
Ellerine’s 4
FNB 3
Nedbank 2

Table 38: Credit providers received a negative rating

Capitec Bank -2
Absa -2
African Bank -3
Kagisano -7
Edcon -9
JD Group -11
SA Home Loans -13
Other (smaller micro lenders) -21
Standard Bank -52

The difference overall between the best and worst performers is significant, with Mr
Price scoring 35, Easton-Berry 32, WesBank 13 compared to Standard Bank scoring
-52 and smaller micro lenders -21.
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Incidentally, the research team’s experience in failing to secure a appointment with
Standard Bank’s Debt Counselling Unit corresponds with the low rating for service
delivery. Numerous telephonic messages were not returned and no response to
emails was received (despite promises to return calls and arrange an appointment).
This was in stark contrast to the accommodating attitude and co-operation received
from Absa, FNB, African Bank, Nedbank and Easton-Berry. An explanation offered
by an employee of Standard Bank who wished to remain anonymous:

® “We have different managers every now and then, nobody knows what is going on.”

Question 12
Are you of the opinion that credit providers are acting in good faith in the debt

review process?

The National Credit Act requires in section 86(5)(d) of all consumers and each credit
provider to “participate in good faith in the review and in any negotiations designed to
result in responsible debt re-arrangement”. Debt counsellors were asked whether
credit providers in their experience were acting in good faith in the debt review
process. Rather than just elicit a simple “yes” or “no”, they were informed that they
could indicate a percentage of credit providers acting in good faith or not. An answer
that 60% of credit providers are acting in good faith would lead to a 0.6 added to the
“yes” column and a 0.4 added to the “no” column. The lack of trust by debt
counsellors of credit providers is clearly illustrated in the graph hereunder.

39%

61%

0 Good faith B Bad faith

Figure 39: Percentage of credit providers acting in good / bad faith according to debt counsellors
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Question 13
Are you of the opinion that consumers are acting in good faith in the debt
review process?

As was the case in the previous question, a percentage of consumers acting in good

or bad faith as opposed to a mere yes or no, could be chosen by debt counsellors.

OGood faith B Bad faith

Figure 40: Percentage of consumers acting in good / bad faith

Whilst debt counsellors indeed experience problems with consumers not acting in
good faith (35%), the percentage is substantially lower than that which is recorded
with regard to the previous question.

305




The debt counselling process: challenges to consumers and the credit industry in general: April 2009

Question 14:
Do you think the debt review process is an effective debt relief measure for
over-indebted consumers?

Debt counsellors had to indicate whether they think that the debt review process is
an effective debt relief measure for over-indebted consumers. In spite of many
negative experiences the overwhelming majority of debt counsellors interviewed

were of the opinion that the debt review process is an effective debt relief measure.

9%

91%

O Effective B Not effective

Figure 41: Percentage of debt counsellors indicating whether debt review process an effective debt
relief measure
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Question 15:
Indicate which of the following problems you have experienced in the debt

review process

A number of major issues affecting the debt counselling process were put to debt
counsellors. Respondents could indicate any one or more of the issues. Debt
counsellors also had the opportunity to choose “other” and to expand.

Out of the 64 debt counsellors interviewed, 36% indicated that they had experienced
problems with consumers not co-operating. This correlates with the opinions
expressed in question 13 where 35% indicated that they were of the opinion that
consumers are not acting in good faith. 72% of the debt counsellors experienced
problems with credit providers not co-operating which again correlates with the 61%
attained in question 12. It is also interesting and significant to note that 27% of debt
counsellors interviewed attributed problems in the debt counselling process to
incompetent debt counsellors. 53% of those interviewed mentioned the vagueness
and inefficiency of the Act and Regulations as a major problem. Those who chose
“other” as a major issue (23%) mentioned PDAs not performing and magistrates’ lack

of experience and knowledge of the Act as main problems
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Question 16:
What in your opinion are the main obstacles in the debt review process?

This was an open ended question and in a sense served as a control to question 15.
Debt counsellors had to point out what they see as the main obstacles in the debt
review process. Many of the interviewees indicated more than one obstacle. The
vagueness / insufficiency of the Act and Regulations were mentioned by 53% of the
respondents, followed closely by consumers not co-operating (36%), whilst
incompetent debt counsellors were mentioned by 27%. Of the debt counsellor’s
“other reasons” (23%) were equally divided between non-payment by PDAs, non-
enforcement by the NCR and magistrates postponing maters sine die awaiting the
outcome of the declaratory order. However, the one single reason mentioned by 72%

of all interviewees was once again non-cooperation by credit providers.

50

45

40

35

30

25

20

Consumers not  Credit providers Incompetent debt Vagueness/ Other
co-operating not co-operating counsellors insufficiency of
the
Act/Regulations

Figure 42: The main obstacles in the debt review process according to debt counsellors
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Question 17:
Is the time limit of 60 business days sufficient?

Asked whether they regarded 60 business days as sufficient time to complete the
debt review process, 41% of the interviewees answered in the affirmative, while 59%

felt it was not sufficient.

41%

99%

O Sufficient B Not sufficient

Figure 43: Is the time limit of 60 business days for completion of debt review process is
sufficient or not sufficient

As stated above, it would appear that the 60 day period should be sufficient providing
all parties adhere to the time limits set out in the Act or Regulations. However, as

pointed out above this is unfortunately not the case at present.
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Question 18:
If the time limit of 60 days is not sufficient, why not?

Of those who indicated 60 days were not sufficient time 46,67% indicated that the
process itself generally requires a longer period whilst the remainder (36,67%)
indicated that the failure of credit providers to provide required information, timeously
or at all, made the 60-day period not viable. 16,67% indicated that the lack of
cooperation from clients / consumers made the finalising of the process in 60 days
difficult to achieve.

35

30

25

20

Failure of clients to Failure of credit Process in general Other
provide necessary providers to provide requires a longer period
documents necessary documents

Figure 44: Reasons advanced for 60 day period being insufficient
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Question 19:
Do you send reminders upon non-receipt of the COB?

In terms of the work stream agreement and industry guidelines debt counsellors were
asked to send a reminder to credit providers where they do not receive the COB
within the 5 day period. At the time it was argued that this could prevent requests for
COBs getting lost, not reaching its addressee etc.

As shown by the following graph hereunder, 77% of debt counsellors maintain that
they do send out these reminders (often automated). Nearly 1 out of 4 debt
counsellors does not send reminders. When prompted on why they do not, answers

ranged from:

e “The banks do not keep to the agreement, why should 1?”

e “Credit providers actually asked me not to as the reminders clog their system”

e “Do | have to?”

e ‘| used to, but no longer do. It is a waste of time and paper — the good ones respond in any
case; the bad ones not, no matter how many reminders you send them”

OYes B No

Figure 45: Debt counsellors sending reminders upon non-receipt of COB in prescribed period
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Question 20:
Do you use a computer system to draft a consumer’s proposal?

This question related to the use of a computer system for drafting a consumer’s
proposal. 100% of the debt counsellors indicated that they make use of such a
system.

Question 21:
If you are using a computer system to draft a consumer’s proposal, which
software package do you use?

As mentioned above, all of the debt counsellors indicated that they make use of a
computer system to draft a consumer’s proposal. The chart below shows that 27
used the Care-system, 18 the DebtPro-system, 7 the system developed by Octogen,
5 used Debtwise and the remaining 7 used self made systems.

30

25

20

15

10

Care Octogen DebtPro Self made Other

Figure 46: Different computer systems used
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Following on the suggestion by Marlene Heymans as mentioned above, the research
team drafted a case study showing inter alia income, expenditure, credit agreements
etc. This was then sent to four major debt counselling firms using different computer
systems. These firms were requested to draft a proposal on the given set of facts.
The set of facts and the proposals received was included in Chapter 3 as a case
study.

Question 22
What is your average acceptance rate on your proposals?

As it became clear that the phrasing of this question was open to different
interpretations, the results were found to be non-reliable and excluded from this

report.

Question 23:
Do you use a PDA?

78% of the debt counsellors interviewed, indicated that they make use of one or more

of the official payment distribution agencies.

78%

OYes B No

Figure 47: Whether use is made of a PDA for payment purposes
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Question 24:
If you do not make use of a PDA, why not?

Those debt counsellors who did not use PDAs (22%) were asked the reason for not
using a PDA and were presented with possible options. These were “too costly”,
“‘unsure of procedure”, “bad service experienced in the past”, clients pay
themselves”. In addition thereto an option to provide for “other” possible reasons
was given. 53% of the debt counsellors indicated that they prefer their clients to pay
themselves. 40% gave “bad experiences with PDAs on previous occasions” as a
reason, whilst 7% indicated “other”. When prompted on this it was indicated that they
pay creditors themselves (via an attorney’s trust account). However, while this may
be effective, it should be noted that this is a contravention of the conditions of
registration.

Too costly Unsure of Bad service Client pay Other
procedure experienced from themselves
PDA

Figure 48: Reasons for not making use of PDAs
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Question 25:
Have you obtained any consent orders?

This question is self explanatory. 50% of debt counsellors interviewed had in fact

obtained one or more consent orders.

50% 50%

OVYes E No

Figure 49: Percentage of debt counsellors obtaining / not obtaining consent orders

Question 26:
If you have not obtained any consent orders, in circumstances where you have
the consent of all credit providers, why not?

Of the 32 debt counsellors who indicated that they have not obtained consent orders
yet, eight indicated that in spite of having obtained consent from credit provider they
have not obtained a court order. Four of them indicated that the process to obtain a
consent order was not clear to them. The remaining four indicated that the
magistrates were not willing to hear the matter. As for the four who were unsure of

the process this should be rectified via training.
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CHAPTER 5 : RECOMMENDATIONS

5.1
GENERAL

5.1.1
Training of debt counsellors and credit provider staff

Additional and ongoing training of debt counsellors is very important, considering the
complexity of the functions they perform. A number of debt counsellors have
professional degrees for instance in accounting or law. However, a great number of
debt counsellors do not have a sound financial background. For this reason it is
suggested that the teaching of debt counsellors be supplemented by two months
practical training with established registered debt counsellors, thereby providing a

firm introduction to the debt review practice.

Similarly, it is vital that credit provider staff members receive training on the debt
review process and other relevant matters. These staff members are often placed in
a position to approve or reject applications and need to be able to interpret and
evaluate proposals. In many instances they have to make a mind shift having been
transferred from debt collecting divisions of credit providers. Furthermore, in order to
improve the co-operation between debt counsellors and credit providers it is
necessary for the credit provider staff members to be able to provide informed and

professional assistance.

It is suggested that the training material for debt counsellors and credit providers

should be standardised and compatible.

5.1.2
Communication between debt counsellor and credit provider must be improved

A number of the negligent mistakes made by credit providers and debt counsellors
can be resolved by simple communication. In order to achieve proper communication

it is important that both the debt counsellors and the credit providers supply correct
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contact details, inter alia telephone and fax numbers as well as e-mail addresses.
Furthermore, it is of vital importance that all role-players keep their systems
operational at all times to allow for effective communication. In addition parties
should ensure that all communication forwarded by fax are legible. Regular meetings
between representatives of the debt counsellor community and credit providers
should be encouraged. Initially, at least, this can be facilitated by the NCR.

5.1.3

Any industry agreements must be deduced into writing and signed by the
CEO’s

It is suggested that in future all industry agreements be reduced to writing and signed
by relevant role players to prevent any uncertainty. It must be ascertained prior to
future negotiations with credit providers that their representatives have the necessary

authority or mandate to bind the credit provider.

51.4
COBs standardised

Although the workstream provided a standardised format for the COB, it is not
regulated and thus not compulsory to use for those credit providers who do not form
part of the workstream agreements. In light thereof it is suggested that the COB be
standardised and that it be included in the regulations.

5.1.5
Formulas and format of proposals to be standardised

As evident from the results obtained from the study as reported on in Chapter 3, it is
clear that the differences between the proposals created by different software
packages could substantially impact on the outcome of the process. Further study
would, however, be needed to fully analyse and understand the impact. Such a
study would necessarily include a much larger sample and actuarial analysis of the

software and algorithms used by both debt counsellors and credit providers.
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5.1.6
Ombuds office for debt review

Although the NCR is currently responsible for all complaints lodged against credit
providers and debt counsellors it is suggested that a special ombuds office be
created to specially cater for debt review related matters. The establishment of these
offices are necessary to streamline complaints and offer specialised dispute
resolution.

5.1.7
List of contact persons

It is suggested that the NCR should make an online database available containing
updated contact details of all relevant role players especially debt review

departments.

5.2
LEGISLATIVE AND REGULATORY AMENDMENTS

It is submitted that the following issues be addressed by the legislator.

o A review of the requirements pertaining to the education, experience and
competence of debt counsellors.

It is suggested that the current sub-regulation 10(b)(i)(ff) be deleted as its application
is too wide and allows almost any working experience to be sufficient in terms of this

section. It is suggested that regulation 10 be amended as follows:

“10. A person who applies for registration as a debt counsellor must meet the
following further requirements—
(a) Education:
(i) a Grade 12 certificate or equivalent Level 4 qualification issued
by the South African Qualifications Authority; and
(ii) successful completion of a debt counselling course approved
by the National Credit Regulator and provided by an institution
approved by the National Credit Regulator.
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(b) Experience and Competence:
(i) a minimum of five years working experience in any of the
following fields—
(aa) consumer protection, complaints resolution or
consumer advisory service;
bb) legal or para-legal services;
cc) accounting or financial services;
dd) education or training of individuals;
ff) counselling of individuals provided that if a person who

applies for registration in terms of this regulation does not

comply with the criteria pertaining to experience as

contemplated in sub-regulation (b)(i) of this regulation, such a

person will still be able to apply for registration as a debt

counsellor if he/she possesses a tertiary qualification in either the

field of law or economic and management sciences.

(ii) demonstrated ability to:
(aa) manage his/her own finances at the time of applying for
registration; and
(bb) provide counselling or transfer skills.”

o Clarity as to whether the High Court or the Magistrate’s Court has the
powers in terms of section 85 if it is alleged in High Court that a

consumer is over-indebted.

With reference to the Panayiotts (discussed in Chapter 2 above) case it is

suggested that section 85 be amended as follows:

“85. Despite any provision of law or agreement to the contrary, in any court
proceedings in which a credit agreement is being considered, if it is alleged that the
consumer under a credit agreement is over-indebted, the court in which the allegation

of over-indebtedness has been made may—

(a) refer the matter directly to a debt counsellor with a request that the debt
counsellor evaluate the consumer’s circumstances and make a

recommendation to the court in which the allegation of over-

indebtedness has been made in terms of section 86(7); or
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(b) declare that the consumer is over-indebted, as determined in accordance with
this Part, and make an order contemplated in section 87 to relieve the
consumer’s over-indebtedness.”

o A new Form 16 which would assist debt counsellors to better inform
their clients of the consequences of debt review (see the proposed
improved Form 16 in Chapter 2 above).

o The regulation of the fees that may be recovered by debt counsellors
and the amendment of section 86(3) to provide for the possibility that
credit providers could also bear some of the debt counselling costs.

In this regard it is suggested that the recommended cost and fee structure
drafted by DCSA should be incorporated in the regulations to the NCA.
Additionally, it is suggested that credit providers be made responsible for the
PDA fees. The current section 86(3) should be substituted with the following

provision:

“(3) (a) A debt counsellor may require the consumer to only pay the
prescribed fees pertaining to the process of debt review.

(b) A registered payment distribution agency may, in respect of
services rendered by him in terms of a court order, recover from the
credit provider a commission prescribed in the regulations of all the
amounts paid to such a credit provider by deducting such
commission from the amount paid to the judgment creditor.”

o The amendment of section 86(2) by substituting the words “section 129”
with “section 130”.
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o The regulation of the type of information (the COB) a credit provider is

required to provide to the debt counsellor pursuant to a request in terms

of regulation 24(3) for verification of information provided by the

consumer.

O

It is suggested that section 86(4) be amended by adding a new

subsection (c):

“(c) verify the information provided in the application in terms of subsection (1), in
the prescribed manner and form”

o ltis furthermore suggested that regulation 24(3) be substituted with the
following provision:
“(3) In verifying the information provided in terms of sub-regulation (1)
above, the debt counsellor—
(a) may use any method of verification; and
(b) must—
(1) request documentary proof from the consumer; and
(ii) contact the relevant credit provider by delivering Form 17.1
as contemplated in sub-regulation (2) who must then
complete and submit Form 16.2 to the debt counsellor within
five business days of such verification being requested.”
. Amendment of section 86(8) to include the instance where a

recommendation is made by the debt counsellor in terms of section

86(7)(c) and to specifically provide for the obtaining of a consent order

when a debt restructuring proposal is accepted by all credit providers.
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o Clarity on the procedure to be followed in court when a matter is
“referred” to the Magistrate’s Court because the consumer and credit
providers could not reach consensus on a debt restructuring proposal.
Related issues, such as the jurisdiction of the court to entertain debt
review matters, the person who should approach the court and the
issue of notification regarding the eventual hearing for debt re-
arrangement, should also be addressed.

o Amendment of sections 86(7)(c) and 87 to provide for the possibility that
the court could enforce a discharge of a part of the consumer’s debt
obligations.

The following amendments are suggested with regard to the above three
issues:
o Amendment of section 86(7)(c):

“(c) the consumer is over-indebted, the debt counsellor must issue a proposal
recommending that the Magistrate’s Court declares that the consumer is over-

indebted and make one or all of the following orders—

(i) that one or more of the consumer’s credit agreements be declared to
be reckless credit, if the debt counsellor has concluded that those
agreements appear to be reckless; and

(ii) that one or more of the consumers’ obligations be re-arranged by—
(aa) extending the period of the agreement and reducing the

amount of each payment due accordingly;

(bb) postponing during a specified period the dates on which
payments are due under the agreement;

(cc) extending the period of the agreement and postponing during
a specified period the dates on which payments are due
under the agreement; or

(dd) recalculating the consumer's obligations because of
contraventions of Part A or B of Chapter 5, or Part A of
Chapter 6
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o

o

(i)

that any part of one or more of the consumer’s obligations be

discharged and that such obligations, subject to section 88A, ceases

to be binding on the consumer.”

Amendment of section 86(8):

“(8) If a debt counsellor makes a recommendation in terms of subsection

(7)(b) or (7)(c) and—

(a)

the consumer and each credit provider concerned accept that
proposal, the debt counsellor must record the proposal in the form of
an order, and if it is consented to by the consumer and each credit
provider concerned, the consumer, by notice to the credit provider,

may apply in the form and manner as prescribed in the Magistrates’
Courts Act, 1944 to the Magistrate’s Court of the district in which the

consumer resides or carries on business or is employed for the order

to be made an order of court;

if paragraph (a) does not apply, the consumer, by notice to the credit

provider, may apply in the form and manner as prescribed in the

Magistrates” Courts Act, 1944 to the Magistrate’s Court of the district

in which the consumer resides or carries on business or is employed

for an order contemplated in _subsection 7(c) and section 87.”

Amendment of section 87(1):

“87. (1) If _a consumer applies to the Magistrate’s Court in terms of section

86(8)(b) or 86(9), the Magistrate’s Court must conduct a hearing as

prescribed in the Magistrates” Courts Act, 1944 and, having regard to the

proposal and information before it and the consumer’s financial means,

prospects and obligations may—

(a)
(b)

reject the application; or

declare that the consumer s over-indebted and make—

(i) an order declaring any credit agreement to be reckless, and
an order contemplated in section 83(2) or (3), if the
Magistrate’s Court concludes that the agreement is reckless;

(ii) an order re-arranging the consumer’s obligations in any
manner contemplated in section 86(7)(c)(ii); or

(iii) an order contemplated in section 86(7)(c)(iii); or

(iv) an order appointing a payment distribution agent, registered

by the National Credit Regulator in terms of section 44A, and

which will be responsible for the collection and distribution of
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payments received from the consumer after a debt

restructuring order or agreement; or

(v) all the orders contemplated in subparagraph (i), (i), (iii) and
(iv) of subsection (1)(b).”

o With regard to the issue of notification, a new regulation 26(4) is

suggested:

“Notification to the relevant credit providers of an application by the consumer in terms
of section 86(8)(b) and 86(9) may be effected by one or more of the following

mechanisms:

(a) personal delivery;

(b) registered mail to the last known address of the relevant credit provider;

(c) fax or email, provided that the debt counsellor is able to provide satisfactory

proof of successful transmission of such fax or email or an acknowledgement
of receipt be obtained from the relevant credit provider.”

o With regard to the debt counselling payment distribution system, issues
such as the appointment of PDA’s by the court (see the proposed s
87(1)(a)(iv) above) as well as the registration and monitoring of PDA’s by
the NCR, should be addressed.

o The amendment of section 14(a) is suggested:
“14. The National Credit Regulator is responsible to regulate the consumer credit
industry by—
(a) registering credit providers, credit bureaux, debt counsellors and
payment distribution agents;”

o A new section 44A is suggested:

“Registration of payment distribution agents
44A. (1) The National Credit Regulator must establish and issue standards
and conditions for registration of payment distribution agents.
(2) The National Credit Regulator may not register a person as a payment
distribution agent unless that person has, in the opinion of the National
Credit Regulator—
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(a) sufficient human, financial and operational resources to enable it to
function efficiently and to properly perform its functions in terms of the

Act; and

(b) sufficient administrative measures and safeguards to enable it to

function efficiently and to properly perform its functions in terms of the

Act.”

o Regulation of the process to be followed when a consumer or the debt

counsellor withdraws from the debt review process.

o

A new section 86A is suggested:

“Withdrawal from the debt review process

86A. (1) A consumer may voluntarily withdraw an application in terms of

section 86 at any time before an order of court as contemplated in section
86(8) has been granted, by delivering a written notice to the debt counsellor
that the consumer is withdrawing the application, including the reasons for

such withdrawal.

(2) Within five business days after receiving a notice as contemplated in
subsection (1), the debt counsellor must notify all credit providers that are
listed in the application in terms of section 86 and every registered
credit bureau in the prescribed manner and form that the consumer has

voluntarily withdrawn the application in terms of section 86.

(3) A debt counsellor may withdraw an application in terms of section 86 if the
debt counsellor is of the opinion that the consumer is dishonest or is not co-

operating with regard to the application in terms of section 86.

(4) Within five business days after a withdrawal as contemplated in subsection
(3), the debt counsellor must notify the consumer and all creditproviders listed
in the application in terms of section 86 as well as every registered credit

bureau in the prescribed manner and form of the withdrawal.

(5) A notice of withdrawal contemplated in subsection (4) may only be
delivered after at least 10 business days have elapsed since the debt
counsellor delivered a written notice to the consumer of the debt counsellor’s
intention to withdraw the application, including the debt counsellor’s reasons
for such intended withdrawal, and the consumer has failed to respond to such

a notice.
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(6)

If a consumer or the debt counsellor withdraws an application for debt
review as contemplated in terms of this section, the debt counsellor
must inform the consumer that—

(a) any of the consumer’s credit providers may approach the court for an
order to enforce a credit agreement in respect of which the consumer
is in default;

(b) the consumer’s credit record will, for a period of six months, reflect
that the consumer has voluntarily withdrawn the application or that
the debt counsellor has withdrawn the application, as the case may
be;

(c) the consumer is liable for all debt counselling fees prescribed in terms
of the Act and which are due up to the date of withdrawal;

(d) the consumer is entitled to re-apply for debt review in terms of
section 86.”
. The introduction of a new provision in terms of which the court, on

application by the consumer, may relieve the consumer from the

disabilities resulting from debt-rearrangement:

o A new section 88A is suggested:

“Magistrate’s Court may relieve consumer of disabilities resulting from debt re-

arrangement

88A. A consumer whose debts have been re-arranged in terms of Part D of this

Chapter may apply to the Magistrate’s Court of the district in which the consumer

resides or carries on business or is employed at any time for an order relieving the

consumer of every disability resulting from debt re-arrangement, and the court may

grant such an order if it is satisfied—

(a)

(b)

that the consumer has paid all arrear instalments of all credit agreements
which are subject to the debt-re-arrangement order or agreement; and

that the consumer has reaffirmed any obligations that have been discharged
as contemplated in section 86(7)(c)(iii), to be binding on the consumer again;
and

that the consumer is able to resume repayment of all obligations in terms of
the original credit agreements concluded between the consumer and relevant
credit providers; and

that the court is of the opinion that the consumer can no longer be regarded to
be over-indebted as contemplated in section 79.”
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@)

o

It is suggested that regulation 27 should apply in instances where a
consumer has fully satisfied all debt obligations in accordance with the re-
arrangement agreement or order as contemplated in the proposed
amended section 86(8) read together with the proposed amended section
87(1). If a consumer wishes to be relieved from the disabilities resulting
from debt-re-arrangement at an earlier stage he or she needs to comply
with the proposed section 88A.

It is suggested that section 71(4) and (5) be amended to provide as

follows:
“(4) A consumer to whom a clearance certificate is issued in terms of this
section or _in _whose favour an order contemplaied in section 88A has

been granted, may file a certified copy of that certificate or order with the

national register established in terms of section 69 or any credit bureau.

(5) Upon receiving a copy of a clearance certificate or court order, a credit
bureau, or the national credit register, must expunge from its records—
(a) the fact that the consumer was subject to the relevant debt re-

arrangement order or agreement;

(b) any information relating to any default by the consumer that may
have—
(i) precipitated the debt-re-arrangement; or
(ii) been considered in making the debt-rearrangement order or

agreement; and
(c) any record that a particular credit agreement was subject to the

relevant debt re-arrangement order or agreement.”

Paragraph (d) should be added to section 88(1):

“(d) a court have made an order as contemplated in section 88A.”

Section 88(3)(b)(i) should be amended as follows:

“(i) An event contemplated in subsection (1)(a) through (d); or”
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